REPORT OF

THE

STATE AUDITOR

Consumer Protection Division
Department of Public Health and Environment

Performance Audit
May 2003




LEGISLATIVE AUDIT COMMITTEE
2003 MEMBERS

Senator Ron Tupa
Chairman

Representative Tambor Williams
Vice-Chairman

Senator Norma Anderson
Representative Fran Coleman
Representative Pamela Rhodes

Senator Stephanie Takis

Senator Jack Taylor

Representative Val Vigil

Office of the State Auditor Staff

Joanne Hill
State Auditor

David Kaye
Deputy State Auditor

Monica Bowers
Steve Bouey
Julie Kennedy
Sirena Rolfe
L egidative Auditors



JOANNE HILL, CPA

STATE OF COLORADO State Auditor
|
OFFICE OF THE STATE AUDITOR Legislative Services Building
(303) 869-2800 200 East 14th Avenue
FAX(303)869-3060 Denver, Colorado 80203-2211
May 2, 2003

Members of the Legislative Audit Committee:

This report contains the results of a performance audit of the Consumer
Protection Division within the Department of Public Health and Environment. The
audit was conducted pursuant to Section 2-3-103, C.R.S., which authorizesthe State
Auditor to conduct audits of all departments, institutions, and agencies of state
government. The report presents our findings, conclusions, and recommendations,
and the responses of the Department of Public Health and Environment.
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STATE OF COLORADO
OFFICE OF THE STATE AUDITOR REPORT SUMMARY

JOANNE HILL, CPA
State Auditor

Consumer Protection Division
Performance Audit, May 2003

Authority, Purpose, and Scope

This performance audit was conducted under the authority of Section 2-3-103, C.R.S., which
authorizesthe State Auditor to conduct audits of all departments, institutions, and agencies of
the state government. The audit was conducted in accordance with generally accepted
government auditing standards. Audit work was performed from August 2002 through March
2003.

Theaudit reviewedthe Consumer Protection Division’ soversight and administration of various
programs and particularly focused on the operations of the Retail Food Inspection Program,
whichistheDivision’slargest program. As part of the audit, we eval uated the enforcement of
retail food requirements, the processes used to ensure the quality of inspections, the tracking
of consumer complaints, the frequency of inspections, and the assessment of licensing fees.
We conducted four site visits to local organized health departments.

W e acknowledgethe assistance and cooperation of staff fromthe Department of Public Health
and Environment as well as from local health agencies.

Consumer Protection Division

The Consumer Protection Division (the Division) of the Colorado Department of Public
Health and Environment is responsible for overseeing and administering programs designed
to protect the public from a variety of hazards, such asfoodborne illnesses, unsafe products,
and diseases transmitted from insects and rodents. The primary programs administered by the
Division include:

» Retail food, dairy, and wholesale food manufacturing and storage programs,
which ensure the safety of food products prepared, produced, sold, or served by firms
in Colorado.

* Institutional environmental health, artificial tanningdevice,and non-community
groundwater systemsprograms, which overseeand evaluatethe sanitation levelsand
safety of child care centers, schools, correctional facilities, artificial tanning devices,
and non-community groundwater systems.

For more information on this report, contact the Office of the Sate Auditor at (303) 869-2800.
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Consumer product safety program, which ensuresthat wholesalers and retailersare
notified of recalls and that retailers remove recalled products as well as investigates
injuries and deaths associated with recalled products.

Insect and vector control program, which involves fieldwork, surveillance, and
public notification activities related to animal- and insectborne disease, such as the
hantavirus and the West Nile virus.

For some of these programs, the Division delegates functionsto agencies consisting of local
health departments independently enforcing state laws and regulations and other local
government entities under contract with the Division.

Key Findings

G The Division and contract agencies do not adequately ensure that violations

identifiedduringretail food inspectionsarecorrected withintherequired time
frames. We found that more than 40 percent of the follow-up inspections that were
scheduled in the Division’s automated database were not conducted by Division or
contract agency staff in Fiscal Year 2002. Further, from areview of 95 inspections
conducted by the Division and contract agencies, we could find no inspection reports
documenting that the Division or contract agencies had verified that violations were
corrected for 35 percent of the critical items and 92 percent of the noncritical items.

The civil penalty process prescribed in state statutes for retail food
establishmentsis minimally used by the Division and many local agencies. We
identifiedtwo reasonsfor the limited use of thecivil penaltiesprocess. First, wefound
that the Division and many local agencies do not adequately identify circumstancesin
which civil penalties should be initiated. Second, we found that the civil penalty
process, asit hasbeen designed in state statutes, isoften time-consuming and expensive
for regulatory agencies at the state and local levelsto undertake. Further, the process
provideslittleincentivefor retail food establishmentsto correct violationsin atimely
manner.

Thesystemsused by theDivisiontotrack datarelated tofoodborneillnessesare
fragmented and incomplete. We also found that the Division does not monitor how
local agencies handle the foodborne illness complaints they receive. Complaint data
should be combined in one automated system, oversight of local agency complaints
systems should be increased, and complaint data should be analyzed on an ongoing
basis.



SUMMARY
Report of The Colorado State Auditor 3

G The Division performs minimal activities to ensure the quality of retail food
inspections throughout the State. TheDivision usesasurvey assessment to eval uate
the overall effectiveness of retail food inspection programsin the State. However, we
identified problems with the survey assessment. For instance, the survey assessment
does not allow the Division to draw conclusions on the administration of any of the
contract or local health department programs. Further, the survey assessment is
conducted once every four to five years, and the Division does not have a mechanism
in place to monitor the quality of inspections performed by inspectors throughout the
State on a more frequent basis. Procedures for monitoring the quality of inspections
performed by Division and local agencies’ inspectors on an ongoing basis need to be
developed.

G The Division and contract agencies are not meeting inspection frequency
standards for many firmsand facilitiesin their caseloads. For instance, we found
that nearly 60 percent of the retail food inspections conducted by the Division and a
sample of contract agenciesin Fiscal Y ears 2001 and 2002 did not meet the six-month
interval specifiedintheregulations. Division managersuseaquarterly report generated
from the Division’s automated database to monitor the number of retail food, child
care, and school inspections performed by the Division and contract agencies.
However, we found that the report does not contain sufficient detail to allow Division
management to thoroughly monitor compliance with inspection frequency
requirements. Improvements are needed in the way the Division monitors the
frequency of inspections.

G TheDivision doesnot maintain data necessary for evaluatingwhether itisusing
itsinspection resourcesin the most effective and efficient ways. Wewereunable
to conduct a detailed analysis of the Division’s inspection caseloads because the
Division tracks FTE by fund and not by any given activity. The Division uses the
Department’ s time keeping system, which tracks activitiesthat are paid for with federal
and cash funds. However, this system does not track time spent on activities paid for
with general funds, which is 70 percent of the Division’s budget. As a result, the
Divisiondoes not have asystemin placeto fully track the amount of time spent by each
inspector on various types of inspections (e.g., retail food, milk/dairy, child care),
assistance provided to and oversight of local agencies, administrative tasks, and
training. A system should be developed to track the amount of time staff spend on
various activities, and the datafrom this system should be evaluated to identify waysto
improve the Division’ s use of its resources.
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G Finally, the Division isnot recovering the full cost of conducting inspections.
About 70 percent the Division’s budget is provided from the state General Fund. We
believe that cashfunding makes sense for the regulation of thevariousfacilitieswithin
the Division’s caseload. The State could consider either assessing flat licensing fees
or assessing fees based on the costs of individual responsibilities.

A summary of our recommendations and the Department’ s responses can be found in the
Recommendation Locator.



RECOMMENDATION LOCATOR

Rec. Page Recommendation Agency Agency Implementation
No. No. Summary Addressed Response Date
1 19 Ensure that all violations identified during inspections are Department of Public Agree July 2004
corrected within the regulatory time frames. Health & Environment
2 25 Improve the effectiveness of civil penalties. Department of Public Partially June 2004
Health & Environment Agree
3 27 Improve public access to retail food inspection data. Department of Public Agree September 2003
Health & Environment
4 29 Seek an Attorney General’s opinion to determine if enforcement Department of Public Agree January 2004
actions against retail food establishments can continue when  Health & Environment
ownership is transferred to a relative or family member.
5 33 Improve the management of complaints information by the Department of Public Agree July 2005
Consumer Protection Division. Health & Environment
6 39 Improve the retail food standardization program. Department of Public Agree July 2004
Health & Environment
7 44 Ensure that Consumer Protection Division staff and local Department of Public Agree July 2004
agencies are conducting high-quality inspections of retail food = Health & Environment
establishments.
8 45 Improve the effectiveness of the survey assessment. Department of Public Agree July 2005

Health & Environment




RECOMMENDATION LOCATOR

Rec. Page Recommendation Agency Agency Implementation
No. No. Summary Addressed Response Date
9 48 Pursue methods to automate the recording and reporting of ~ Department of Public Agree July 2005
inspection results. Health & Environment
10 54 Improve monitoring of the frequency of inspections. Department of Public Partially July 2005
Health & Environment Agree
11 59 Consider implementing risk-based systems for the Division’s Department of Public Agree July 2004
inspection programs. Health & Environment
12 62 Determine whether Consumer Protection Division inspection Department of Public Agree January 2006
resources are used in the most efficient and effective ways. Health & Environment
13 70 Evaluate alternatives for increasing cash funding for the Department of Public Agree Implemented and

Consumer Protection Division’s operations.

Health & Environment

ongoing




Overview of the Consumer
Protection Division

The Consumer Protection Divison (the Division) of the Colorado Department of Public
Hedlthand Environment isresponsiblefor overseeing and administering programsdesigned
to protect the public from a variety of hazards, such as foodborne illnesses, unsafe
products, and diseases transmitted by insects and rodents. The primary programs
administered by the Divison are listed below. For some of these programs, the Division
delegates functions to agencies conssting of loca hedth departments independently
enforcing certain dtae laws and regulations and other loca government entities under
contract with the Divison.

Retail Food Inspection Program

The Retail Food Inspection Program isthe largest program overseen and administered by
the Divison. Under this program, the Divison and its delegated local agencies carry out
anumber of activitieswith repect to retall food establishments, including annud licensing,
periodic inspections to determine sanitary conditions, training and guidance, and
enforcement actions. In Fisca Year 2002 there were more than 18,000 retail food
edtablishments licensed in Colorado, including restaurants, grocery stores, food carts,
convenience stores, and food programs for the elderly.

InColorado four different structuresexist for administering retail food protection ingpection
programs, asfollows:

* Local health departments. Fourteen organized hedlth departments inspect
about 12,400 licensed retail food establishments for 26 Colorado counties
pursuant to delegation of authority from the Department. Each of these local
departments is responsble for ingpecting establishments, enforcing the Colorado
Retail Food Establishment Rules and Regulations, and collecting license fees.
They do not report any ingpection information to the Divison. The Department
has established memoranda of understanding with 12 loca hedth departments
related to the direct issuance of retall food licenses by these hedlth departments.
However, the Department has not established agreements with any of the loca
organized health departments related to delegation of inspection activities.
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City and County of Denver. Stategtatutesallow the City and County of Denver
to license retall food establishments in accordance with City ordinances. Denver
regulates approximately 2,000 establishments and does not report any inspection
datato the Divison.

Contract agencies. In addition to the loca organized hedlth departments, 18
local government agencies contract with the Department to inspect about 2,700
licensed retail food establishments in 24 counties and 2 municipdities. These
agencies are required to submit ingpection reports and other related information
to the Department.

Direct-service counties. TheDivison providesdl retail food ingpection services
for 13 counties located throughout the State. In Fiscal Year 2002 the Division
was responsible for ingpecting nearly 1,100 retail food establishments in these
counties.

Institutional Environmental Health Program

The Inditutiond Environmenta Hedlth Program is designed to oversee and evaduate the
sanitation levels and safety of the following types of facilities

Child carecenters. Ingenerd, the Divison ingpects licensed child care centers
and summer camps for children on an annua bass. However, for licenang
purposes, child care regulations require them to be inspected once every two
years. In Fiscad Year 2002 the Divison's and contract agencies inventory
included 425 child care centers and summer camps. Because locd hedth
departments do not report information to the Divison, the number of child care
centers and summer campsin their inventory is unknown.

Schools. All public and private K-12 schools having laboratories or engaging in
indugtrid arts or hazardous vocationd activities are targeted by the Divison to be
ingpected a minimum of once each year; other schoolsaretargeted for inspection
a minimum of once every three years. In Fiscd Year 2002 the Divison's and
contract agencies inventory included nearly 285 schools.  The remaining
goproximately 1,700 K-12 schools in Colorado are regulated by loca hedlth
departments who do not report ingpection information to the Divison.

Correctional facilities. The Divison conducts annud sanitary ingpections of dl
public and private adult correctiond facilities (including correctiond industries
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fadlities) and youth corrections facilities in the State. In Fiscd Year 2002 the
Divison'singpection inventory conssted of about 45 facilities.

The table below ligts the counties served by each hedth agency under theretail food, child
care center, and school ingpection programs.

Health Agencies Providing Ingpection Services Related to Retail Food
Egablishments, Child Care Centers, and Schoolsin Fiscal Year 2003

Type of Health Agency

Counties/Cities Regulated

Consumer Protection Alamosa Gafidd Gunnison Moffat

Divison Congos Gilpin Jackson Rio Grande
Codilla Grand Minera Saguache
Elbert

Contract Agencies Baca Eagle Montezuma  Rouitt
Bent Fremont Montrose Rio Blanco
Chaffee Hinsdde Ouray San Miguel
Cheyenne Kiowa Park Summit
City of Aspen  Kit Carson Fitkin Teller
Clear Creek Lake Prowers Town of Vail
Dolores Lincoln

Local Health Departments | Adams Ddta LasAnimas San Juan
Arapahoe Douglas Logan Sedgwick
Archuleta El Paso Mesa Washington
Boulder Huerfano Morgan Wedd
Broomfied Jefferson Otero Yuma
Crowley LaPlata Phillips
Custer Larimer Pueblo

Denver Environmental
Health Department

City & County of Denver

Dairy Inspection Program

Sour ce: Data provided by the Consumer Protection Division.

The Dairy Inspection Programis designed to ensure the safety of milk and dairy products
produced in Colorado. This program is administered in conjunction with the Nationa
Conference on Interstate Milk Shipments (NCIMS). The NCIMS is an organization
composed of representatives from the dairy industry, state and local regulatory agencies,
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the Federa Food and Drug Adminigtration, the U.S. Department of Agriculture, and
consumer groups. The federal Grade “ A" Pasteurized Milk Ordinance, which was
developed by the FDA in conjunction withthe NCIM S, governsthe production, handling,
pasteurization, and digtribution of milk.

For milk producers and processors to ship milk products outside of Colorado, the State
must participate in the Cooperative State-FDA Program for the Certification of Interstate
Milk Shipmentsand adopt and implement theGrade “ A’ Pasteurized Milk Ordinance.

The Divison estimates that 90 percent of the State's producers and processors are
involved in interstate shipment of their milk. In Fiscal Year 2002 there were 185 milk
producers (generdly dairy farms), about 30 dairy plants (where milk and dairy products
are collected, handled, processed, and prepared for distribution), 7 single-service
manufacturers (firms that produce their own milk and dairy containers), and nearly 210
milk haulers'samplers (individuas who collect officiad milk samples and/or transport raw
milk) in Colorado. Although Division ingpectors do not conduct ongoing inspections of
milk haulerssamplers, they are responsble for evaduating milk haulers /samplers

techniques once every two years. The Divison performsadl regulatory activitiesrelated to
dairy busnessesin the State. Loca agencies are not involved in adminigering the Dary

I nspection Program.
Wholesale Food Manufacturing and Storage Program

In Colorado there are gpproximatey 800 wholesde food manufacturing and storage
facilities and seven shdllfish plants. Inspections of these facilities are governed by the
Colorado Food and Drug Act, the Shdlfish Deder Certification Act, the National
Shellfish Sanitation Program Model Ordinance, and the Colorado Wholesale Food
Regulations. The Divison's activities under this program are primarily directed by an
annual contract between the Department and the FDA that specifies the number of firms
the Divison must inspect eech year. Aspart of the Fiscd Y ear 2003 contract, the Divison
received about $110,000 to conduct 160 food and 6 seafood ingpections. The Division
is responsible for conducting dl regulatory activities related to these firms. No locd
agencies are involved with this program.

Non-Community Groundwater Systems Program

Higoricdly, the regulation of non-community groundwater systems was the respongbility
of the Department’s Water Quality Control Divison. More than two years ago, the
Consumer Protection Divison entered into an agreement with the Water Quality Control
Divisontoingpect thesesystems. A non-community groundwater syssemtypicaly conssts
of agroundwater source (i.e, awdl or a spring) that only serves one facility, such asa
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school or arestaurant. The Divison has established apolicy to inspect the sysemson an
annud bass. Locd agencies have the option of conducting these inspections. In Fisca
Y ear 2002 about 800 non-community groundwater systems existed in the State.

Artificial Tanning Device Program

The Artificid Tanning Device Program ensures the safety and sanitary conditions of
atificd tanning devicefacilities. Under thisprogram, artificid tanning facilitiesarerequired
to regigter with the Divison annualy and pay a $120 registration fee. Feesare deposited
intothe Artificia Tanning Device Education Fund and used to administer theprogram. The
Divison has set atarget of ingpecting one-third of the facilitiesin the State each year. In
Fisca Year 2002 there were more than 460 atificid tanning facilities in Colorado. The
Divison conductsdl regulatory activitiesrelated to thesefacilities. Locd agenciesarenot
involved with this program.

The following table shows the consumer protection ingpection programs administered by
each type of hedlth agency in Colorado.

Consumer Protection Inspection Programs Administered by Health Agencies

Artificia
Child I
Retai Care Tanning Non-
Type of Health I Wholesal Center Schools Correctiona | Facilitie Community
Agency ! Food | Dairy e Food S 2 | Facilities S Groundwater®
Consumer T T T T T T T T
Protection Division
Contract Agencies
Local Organized T T T T
Health
Departments

Sour ce: Data provided by the Consumer Protection Division.

YInthistable, Denver Environmental Healthiscategorized asalocal organized health department. AccordingtotheDivision,
Denver operatesin the same way as local organized health departments, with the exception of its retail food inspection
program. The City and County of Denver isexempted intwo sectionsof the Food Protection Act in state statutes (licensing
process and fees related to retail food establishments), which results in Denver’s administering its retail food program
differently than the Division and other local agencies.

2 Not all local organized health departments conduct routine inspections of schools. According to the Division, 7 of the
15 local organized health departments (including Denver) do not conduct routine inspections of schools, but they will
perform inspections if they receive acomplaint.

® According to the Division, 15 contract agenciesand 13 local organized health departments (including Denver) have non-
community groundwater systems in their jurisdictions, and 10 contract agencies and 10 local health departments have
established Scope of Work Agreements with the Division to conduct inspections of these systems.
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Consumer Product Safety Program

Under a contract with the federd Consumer Product Safety Commission (CPSC), the
Divison isrespongble for conducting recall effectiveness checks, which include ensuring
that wholesdlers and retailers are notified of recalls and that retailers remove recaled
product fromtheir shelves. Additiondly, aspart of thiscontract, the Divison performsin-
depth investigations related to injuries and degaths associated with recdled products. In
Fiscal Y ear 2002 the Division conducted 65 recdl checksand 15 in-depth investigations.

Insect and Vector Control Program

Section 25-1-107(a)(1), C.R.S., requires the Department “to investigate and control the
cause of epidemic and communicable diseases affecting public hedth.” According to
gtatute, communicable diseasesincludeillnesses that are trangmitted through vectors (i.e.,
insects that transmit disease-producing organisms).  Under the Divison's Insect and
Vector Control Program, staff conduct fieldwork, surveillance, and public notification
related to anima and insectborne diseases such as the hantavirus, plague, and West Nile
virus. The Consumer Protection Divison works closely with loca agencies and the
Department’ s Disease Control and Environmental Epidemiology Divison. The program
has most recently been involved with fiddwork and surveillance activities related to the
West Nilevirus. These activities involve trapping and testing mosquitos for the virus as
wdl as providing training and technicad assstance to loca hedth departments,
municipdities, and mosquito abatement didtricts. Theseactivitiessupport theDepartment’s
Disease Control and Environmental Epidemiology Divison efforts to coordinate and
investigate the human and veterinary casesof encephditis, whichisabrain infection caused
by the West Nile virus.

Fundingand FTE

For Fisca Y ear 2003 the Genera Assembly appropriated more than $2 million and 27.7
FTE to the Consumer Protection Divison. As the table below shows, more than $1.4
million of the appropriation, or 70 percent, was generd fund monies. Cash funds are
primarily generated from annud retail food establishment license fees, artificiad tanning
device regidrations, and transfers from the Departments of Corrections and Human
Servicesto hep cover the costs of sanitary ingpections of correctiond facilities. Federd
funds pay for ingpections of wholesale food manufacturing and storage facilities and
activities related to the Consumer Product Safety Program.
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Consumer Protection Division Funding for Fiscal Year 2003 I

Type Dollars Appropriated | FTE Appropriated

Generd Fund $1,433,799 209
Cash Funds! $502,011 54
Federa Funds $123,786 14
Totals $2,059,596 27.7
Source: Long Bill Appropriation for Fiscal Y ear 2003.

L Of thisamount, $68,111 is appropriated as cash funds exempt and consists of transfers from the
Departments of Corrections and Human Services for correctional facilitiesinspections.

In Fiscal Year 2003 the Department established contracts worth about $270,000 with
locd agencies to conduct ingpections of retail food establishments, schoals, child care
centers, and summer camps. In addition, for Fiscal Year 2003 the Generd Assembly
appropriated more than $5.3 million ($4.9 million of sate generd fund monies and about
$400,000 in federd funds) to loca hedth departmentsto assist them in carrying out public
hedth and environment programs, including various programs overseen by the Consumer
Protection Divison. However, the Governor vetoed this line item, dating:

The primary reason for vetoing this line is the need to reduce Genera Fund

expenditures. In addition, this is a discretionary item and amounts to a
relaively smdl portion of loca hedlth departments’ budgets, about 5 percent.

Inayear when state expendituresmay exceed revenues, it isimperativefor the
date to cut its supplementary funding for programs. In addition, loca hedth
agencies will receive more than $7 million in new federd fundsin FY 2002-

03, thus mitigating some of the impact of this veto.

Due to reductions in state and locad funding, Larimer County has indicated that it may
return its retail food ingpection program to the Divison at the beginning of Fiscd Year
2004. Thischangewould incressethe Divison' sretail food inspection workload by nearly
1,300 firms.

Audit Scope

Our audit reviewed the Consumer Protection Divison's oversight and administration of
various programs and particularly focused on the operations of the Retail Food Inspection
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Program, which isthe Divison'slargest program. As part of the audit, we evaluated the
frequency of ingpections, the enforcement of retail food requirements; the processes used
to ensure the qudity of inspections; the tracking of consumer complaints, and the
assessment of licenang fees. The Office of the State Auditor is currently conducting a
separate performance audit of the Department of Public Hedth and Environment’ sDisease
Control and Environmenta Epidemiology Divison, whichcarriesout respongbilitiesreated
to the human impact of the West Nile virus and other anima and insectborne diseases.

During the audit wevisited four loca hedlth departmentsto collect and analyze datarel ated
to ther retail food ingpection and inditutiond environmenta hedth programs. We dso
contacted five contract agencies to obtain information on their ingpection programs and
relaionships with the Divison.
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Enforcement of Retail Food
Establishment Requirements

Chapter 1

Background

Routine ingpections of retall food establishments are the primary tool used to identify
noncompliance with rules and regulations. Inspectionsidentify critical and noncritica item
violations. Criticd item violations are more likely than noncritica to contribute to food
contaminationandillness. Violationsinthiscategory include cross-contamination of foods,
falureto hold foodsat the proper temperature settings, evidence of rodentsor insects, and
falure to properly label or store poisonous or toxic items. Noncritica item violations,
which can become serious if left uncorrected, include foods not properly labeled,
refrigeration units lacking accurate and congpicuous thermometers, unclean food-contact
surfaces, andinadequatelighting. Inspectorsuseastandardized checklist of 34 critica and
25 noncriticd item violations that can be identified during an inspection.

To collect generd information about the number of violations typicaly identified during
ingpections, we selected a sample of 312 retail food establishments regulated by the
Division, contract agencies, and local health departments, and reviewed more than 1,450
ingpections conducted at these establishments during Fiscal Y ears 2000, 2001, and 2002.
We found:

» About 68 percent of the routine ingpections identified one or more critica item
violations, 22 percent identified only noncritica item violations, and 10 percent
identified no violations.

» About onethird of the violations found in dl the ingpections were criticd item
violations and about two-thirds were noncritical.

Some violations identified during an inspection can be corrected immediately, while the
ingpector is il on-Site at the establishment. When this occurs, the inspector notes the
correction on the inspection form. For violations that are not corrected immediately,
inspectors have two methods of verifying that they are subsequently corrected. One
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method is to conduct an on-ste follow-up vidt. The other is to use a Criticd Item
Violation Correction Sheet (CIVCS). For any inspection wherefive or fewer critical item
violationswerefound, theingpector may leaveaClV CSwith the establishment’ smanager,
who must correct the violations, indicate on the sheet what corrective steps were taken,
and return it to the Divison within 10 days. The CIVCS cannot be used for any
edablisiment undergoing the civil pendty process. Divison ingpectors began usng
CIVCSfor some establishmentsin January 2002. Currently no contract agencies usethe
forms.

Follow-Up on Identified Violations

Overdl, weidentified deficienciesin the Division’ sand contract agencies effortsto follow
up on identified violations to ensure they are corrected. We were unable to evauate
follow-up conducted by loca hedlth departments because the Division does not collect
ingpection data from them. As discussed in the Overview, the Department has not
established agreements (e.g., memoranda of understanding, contracts) with loca hedlth
departments related to the delegation of inspection activities. Such agreements could be
used, in part, to require loca health departments to report follow-up data.

Firgt, wefound that planned follow-up efforts are often not carried out. We reviewed the
Divison's Consumer Data Management System (CDMYS) for Fiscal Year 2002 and
compared dl of the planned follow-up visits noted with al that were actualy done. We
found that over 40 percent of follow-up ingpections that were scheduled in CDM S were
not conducted by Division or contract agency staff, as shown below.

Completion of Follow-Up Inspections by Division
and Contract Inspectorsin Fiscal Year 2002

Number of Follow- Number of Follow-
Regulatory Up Inspections Up Inspections Completion

Agency Planned Completed Rate
Divison 161 95 5%
Contract 796 458 58%
Agencies
TOTALS 957 553 58%
Sour ce: Office of the State Auditor’s analysis of datain the CDMS.
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We a0 reviewed a sample of files for 95 ingpections conducted by the Divison and
contract agencies to determine the extent to which they were verifying that violations had
been addressed. As the following table shows, we could find no inspection report
documenting that the Divison or contract agency had verified tha violations were
corrected for 35 percent of the critical items and 92 percent of the noncritica items.

Evidence of Correction of Violationsfor a Sample of Retail Food
Establishments! From July 1999 To October 2002

Number of | Percent With Number of Percent With
Regulatory Critical No Evidence Noncritical No Evidence of
Agency Violations | of Correction? Violations Correction?
Divison 80 28% 123 85%
Contractors 61 44% 149 97%
TOTALS 141 35% 272 92%

Source: Office of the State Auditor’s analysis of data from inspection files for retail food

establishments regulated by the Consumer Protection Division and contract agencies.

1 The sample consisted of 20 retail food firms (10 for each regulatory agency) and 95 routine
inspections (50 conducted by the Division and 45 by contract agencies).

2 Thesefiguresrepresent violationsfor whichthefilescontained noindication that theregulatory
agency had verified correction of the violation prior to the next regular inspection. Verification
can occur at the time of the inspection (i.e., on-site correction) or through follow-up activities
(e.g., afollow-up inspection or use of the Critical Item Violations Correction Sheets).

According to Divisgon management, a noncritica violation is consdered to be corrected
if it is not identified in the subsequent routine inspection. However, the rules and
regulations state that noncritica violaions must be corrected by the establishment within
90 days of identification. In most cases, subsequent routine ingpections occur more than
90 days after the prior ingpection. As a result, we were unable to determine whether
violations were corrected within the 90-day requirement.

Second, using CIVCSin place of on-dte visits may not provide adequate assurance that
critica violations are being corrected. The Divison and contract agencies currently
conduct on-sitefollow-upsfor aout 10 percent of the ingpectionswhere critica violaions
aeidentified. We estimate that because inspectors may use CIVCS for establishments
with up to five criticd item violations, the on-sitefollow-up rate could be reduced to about
3 percent. However, thelack of on-gteverificationincreasestherisk that critica violations
are not being adequately addressed and that establishments are placing the public hedth
at risk between routine inspections.
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Findly, we found thet the Divison and contract agencies place minima emphasis on the
correction of noncritical violaions, rarely following up with establishments to verify that
such violations have been addressed. The Division indicated thet its current practice is
consgtent with nationally recognized food safety regul atory sandards. However, asnoted
above, the Divison's gpproach does not ensure compliance with the State Board of
Hedth'srules and regulations. If noncriticd items are Sgnificant enough for the Board to
require correction within 90 days and for inspectors to spend time reviewing them and
noting violaions, they should be considered important enough to ensure correction sooner
than the next routine ingpection, which can be up to one year later. The CIVCS process
described above could serve as a cost-effective way to monitor correction of noncritical
items rather than being used exclusivdly for critica itemviolations. However, if theseitems
are so minor in nature that violations are not of concern, the use of ingpector timeto assess
and report on them is wasted.

Inits 2001 Satewide Retail Food Establishment Assessment (which was released in
February 2002) the Divison recommended that all agencies increase their emphasis on
identifying and correcting critica item violations, sating:

Agencies should work to increase the identification, documentation and
correction of criticd items. Follow-up activities should be conducted if
any criticd item violaion is identified unless the criticd violation is
corrected during the inspection.... The purpose of the follow-up
ingpectionisto determineif the previous deficiencies have been corrected
and to take gppropriate enforcement actionsfor uncorrected deficiencies.

The Department isresponsible, by statute, for ensuring food safety inthe Stat€ sretail food
establishments and should have sufficient controls in place to discharge this duty. To
improve its oversight of food safety regulation, the Division should:

* Devedop agreements (e.g., memoranda of understanding, contracts) with dl loca
hedlthdepartmentsrelated to the Department’ s del egation of retail food ingpection
activities to these hedlth departments.

* Require loca hedth departments to report ingpection, violation, follow-up, and
enforcement action information, a least in the aggregate, and track the data using
the CDMS.

* Usethe CDMS and case files to monitor violations and follow-up activities and
develop performance measures for ingpectors related to ensuring that violaions
are corrected.
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Improve the use of the CIVCS process by reducing the number of critica item
violaions that can be addressed and including noncriticd items in the process.

Requireloca agenciesto use ClV CSin accordancewith criteriadevel oped by the
Divison.

Recommendation No. 1:

The Department of Public Hedth and Environment should ensure that al violations
identified during ingpections are corrected within the regulatory time frames by:

a

Developing agreements (e.g., memoranda of understanding, contracts) with loca
hedlth departmentsrelated to the Department’ s del egation of retail food ingpection
activities to these hedlth departments.

Requiring loca hedlth departments to report data on violations and follow-up
efforts and using the CDM S to record and monitor ingpection information on an
ongoing basis.

Deveoping performance expectations for Consumer Protection Divison
ingpectors and locd hedth agencies related to ensuring that violations are
corrected. These should beincluded in the performance plans (for Divison &),
in contracts (for contract agencies), and in memorandaof understanding (for loca
organized hedlth departments).

Reducing the number of critica item violations that can be addressed using
CIVCs.

Expanding use of CIVCSto include noncritica item violations.

Department of Public Health and Environment
Response:

a. Agree. Implementation: July 2004. The Divison will draft memoranda of
understanding for delegation of retall food inspection activities through
collaboration and an interactive comment period with dl loca hedth agencies
and will digtribute the document to them for sgnature by July 2004. Theloca
hedlth agencies are not required to Sgn these agreements.
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b. Agree. Implementation: January 2004. Loca hedth departments have been
delegated the statutory authority to conduct ingpections and take enforcement
action to ensure compliance and therefore they are responsible for tracking
datato record and monitor ingpection information. However, the Divisonwill
request aggregate annud retail food ingpection information fromloca agencies
in January of each year, starting January 2004. Starting July 2003, the
Divisonwill improveitsoversght activities of dl loca hedth agenciesthrough
our loca assstance program, food program manager meetings, and numerous
formd training courses.

c. Agree. Implementation: July 2004. Performance measuresfor Divison saff
to ensure critical violations are corrected will be developed and implemented
by May 2003. Thisis consistent with the current interpretation of the Federa
Model Food Code and the Centers for Disease Control and Prevention
(CDC) identification of factors that contribute to foodborne diseases. The
Divison will include performance measures in the memoranda of
understanding developed in 1ato ensure critica violations are corrected by
July 2004.

d. Agree. Implementation: January 2004. The use of the CIVCS will be
reeva uated to determineif its use should be restricted to anumber fewer than
five (5) criticd item violations. Data from thesefield testswill be andyzed by
January 2004.

e. Agree. Implementation: July 2004. The purpose for initiating use of the
ClVCS was to conserve resources by reducing the amount of time that staff
spent conducting follow-up inspections to verify that one or two critica item
violations had been corrected. Since critica violations must be corrected
within 10 days, the CIVCS form will be modified to include how the
establishment will address the correction of noncritical item violations by July
2004.

Penaltiesfor Retail Food Violations

Section25-4-1611(2) and (3), C.R.S,, adlowsthe Department and |ocal boardsto assess
avil pendtiesagaing retail food establishmentsthat have violated the Food Protection Act
and the Colorado Retail Food Establishment Rules and Regulations. Pendlties can
range from theissuance of anoncompliance letter to the eventua suspension or revocation
of alicense. During the audit we evauated the Divison's and local agencies use of the
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avil pendty process prescribed in statute, and weidentified two primary problemswith the
process.

Effective Use of the Current System: We found that the Divison and many locd
agencies do not adequately identify circumstances in which civil pendties should be
initiated. For example, we reviewed inspection data for 105 establishments regulated by
the Divison and contract agencies and found that 16 had the same criticad item violation
identifiedintwo successiveinspections. According to statute, further follow-up inspections
should have been scheduled and noncompliance letters should have been sent to these
edtablishments. However, these enforcement actions were not taken by the Divison or
contract agencies on any of the 16 establishments.

Inaddition, wefound that the Division and loca agenciesdo not conduct timely ingpections
to dlow for an expeditious process. As discussed earlier in this chapter, Divison and
contract agency ingpectors do not perform many of the on-site follow-up ingpections that
they indicate are necessary. For the current processto be effective, follow-up inspections
must be conducted promptly. Aswewill discussin grester detall later in this section, only
1 of the 18 contract agencies has assessed civil penatiesagaingt retail food establishments.
For two of the three caseswhere civil pendtieswere assessed by this contract agency, the
amount of time between the initid identification of the violation and the assessment of the
firgt civil pendty exceeded ayear. Extending the penalty process over along period may
dilute the impact of the sanction, convey the message that violations are unimportant, and
increase the risk to public hedth.

Design of the Civil Penalty Structure: We found that the civil pendty processis
minimaly used by the Divison and many loca agencies. For example:

» The Divison has assessad civil pendties on only two firms, totaing $750 in fines,
and has revoked no retail food licenses since 1998.

*  Only one contract agency assessed any civil pendties snce 1998, levying fines
againg three establishments totaling $1,000. Contract agencies have revoked no
licensesin the last three years.

» Ofthefour local hedth departments we visited, one does not track the number of
enforcement actions it takes againgt retail food establishments but indicated that
civil pendties areissued “infrequently” and that no licenses have been revoked in
the last three years. Another assessed civil pendties totaling $3,000 against four
firmsin FHsca Year 2002 and has not suspended or revoked any licensesin the
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last three years. The other two local departments were more aggressive in taking
enforcement action, as described later in this chapter.

According to staff from the Divison and the loca hedlth departments we contacted, the
reason the civil pendty processisnot often used isthat it istime-consuming and expensive
for the regulatory agency to undertake. They estimate that due to the requirement for
multiple ingpections and the involvement of legd counsd, the cost involved in pursuing a
avil pendty againgt afirm often exceedstheamountsrecovered. Furthermore, the process
does not provide incentives for retail food establishments to correct violaionsin atimey
manner. Under this system, aretail food firm remains open and continues to prepare and
serve food during the lengthy pendty processillusirated in the table above. Thisincreases
the risk of illness to the public, which counters the intent of the retail food statutes and
regulations.

As shown in the table below, the civil pendty process st forth in Section 25-4-1611,
C.R.S,, requires a minimum of four inspections (i.e., one routine and three follow-up)
before a civil pendty of between $250 and $1,000 can be assessed for a recurring
violaion. Suspenson or revocation of alicense occursonly after three civil pendtieshave
been assessed in asingle caendar year.
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Civil Penalty Process for Retail Food Firms
Per Section 25-4-1611, C.R.S.
Type of Actions Taken if Actions Taken if
I nspection Violation Identified Violation Corrected

Step 1 | Routine Follow-up inspection to No further action is needed.

Inspection determineif violation has been
corrected.

Step2 | 1% Follow-Up If violation not corrected - No further action is needed.

Inspection notification of noncompliance
letter (1% letter) issued and 2™
follow-up inspection
schedul ed.

Step 3 | 2™ Follow-Up If violation not corrected - 2™ Compliance warning letter issued; no

Inspection noncompliance letter i ssued further follow-up inspections done. If same
and 3" follow-up inspection violation found during next routine
scheduled. inspection, regulatory agency can continue
process by proceeding to Step 4.

Step 4 | 3¢ Follow-Up If violation not corrected - 3 Compliance warning letter issued and civil

Inspection noncompliance letter i ssued, penalty of between $250 and $500 may be
civil penalty of between $500 assessed. No further follow-up inspections
and $1,000 assessed, and 4™ done. If same violation found during next
follow-up inspection routine inspection, regulatory agency can
scheduled. continue process by proceeding to Step 5.

Step 5 | 19 Post-Civil If violation not corrected - 4™ Compliance warning letter issued; no
Penalty noncompliance letter issued, further follow-up inspections done. If same
Inspection 2" civil penalty of between violation found during next routine
(4" Follow-Up | $500 and $1,000 assessed, and | inspection, regulatory agency can assess
I nspection) 5" follow-up inspection civil penalty of between $500 and $1,000

(known as 2™ Post-Civil and continue process by proceeding to
Penalty Inspection) Step 6.
scheduled.

Step 6 | 2™ Post-Civil If violation not corrected - 57 Compliance warning letter issued; no
Penalty noncompliance letter issued, further follow-up inspections done. If same
Inspection 39 civil penalty of between violation found during next routine
(5" Follow-Up | $500 and $1,000 assessed, and | inspection, regulatory agency can assess
I nspection) process to revoke the retail civil penalty of between $500 and $1,000

food licenseinitiated. and continue by proceeding to Step 7.
Step 7 | Revocation If three civil penalties assessed in acalendar year, regulatory agency shall
initiate proceedingsto suspend or revoke establishment’ s license.
Sour ce: Office of the State Auditor’ sanalysis of Section 25-4-1611(2) and (3), C.R.S.
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We found that even with the inherent limitations of the current pendty process, one loca
health department and one contract agency have successfully made enforcement apriority.
These agencies have been more aggressive in pursuing civil pendties than either the
Department or other loca agencies we contacted. From July 1999 to September 2002,
one loca health department with nearly 2,900 licensed establishments assessed 53 civil
pendlties totaling $27,750, suspended three licenses, and revoked six. In Caendar Years
2001 and 2002, one contract agency that isresponsiblefor ingpecting about 115 retail food
establishments assessed three civil pendties worth $1,000. These agencies demonstrate
that it is possible to enforce the retail food regulations even under the current process.

Alternative Penalty Structures

We found other government agencies have pendty processes that may be more effective
and less labor-intensive than Colorado’s. For example, from January 2001 to October
2002, the City and County of Denver issued more than 200 penalties and assessed fines
totaling more than $68,000, with individual assessmentsranging from $25 to $2,000. Civil
pendties can be assessed againgt establishments where the same critica violation is
identified threetimes or the same noncritica violationisidentified four timesin any 18-month
period. According to Chapter 23 of the Denver Revised Municipal Code, the amount of
the civil pendty varies based on the potentia harm to public hedth and safety, the history
of previous violations, the number of continuing violations, current compliance status, and
the effect of the pendty on the establishment's ability to continue to do business. The food
program manager has the authority to determine the amount of the penaty, which can be
asmuch as$2,000. Inaddition, retail food inspectorsin Denver have the authority to write
a genera summons for violations, requiring establishments to pay a fine or gppear in
environmenta court to explain their actions.

The City and County of Denver is exempted in two sections of the Food Protection Actin
state statutes (e.g., licensng process and fees related to retail food establishments).
According to the Department, this means that the State€' s civil pendty process cannot be
applied to Denver's retail food establishments. However, the Act does not include
provisions that specificaly dlow the City and County of Denver to use an dternate civil
pendty process. While we found that Denver’s civil pendty sysem is more stringent and
appears to be more effective than the system established in date Satutes, we believe the
Department should recommend statutory changes that would clarify Denver’s and other
loca governments' ability to use acivil pendty process different from the one specified in
state statutes.

In addition, regulatory agencies in other states have civil penaty provisons that may be
more effective than Colorado’s. For ingtance, inlllinois, any person who violatesor ressts
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any provisionsof the code can befined from $200 to $1,000 for each offense, and pendlties
may be assessed immediately and for each day the violation remains uncorrected. The
Commissioner of the Texas Department of Health hasthe authority toimposeadminigrative
pendlties, not to exceed $10,000, against permit holders who violate food laws and rules.
Aswithlllinois, each day theviolation remainsuncorrected iscons dered aseparate offense.
Pendltiesin Texas are based on the seriousness of the violation, enforcement costs related
to the violation, history of previous violations, and the amount necessary to deter future
violaions.

We bdlieve the Divison should take steps to improve the use of pendties for retall food
violations both by exploring dternativecivil penaty structuresand by monitoring the process
to ensure it is used expeditioudy.

Recommendation No. 2:

The Department of Public Hedlth and Environment should improve the effectiveness of civil
pendties by:

a.  Implementing methods to monitor the use of enforcement actions and the progress
of dl proceedingsto ensurethey are conducted appropriately and expeditioudy by
the Consumer Protection Divison and contract agencies.

b. Evauating the design, implementation, and effectiveness of civil pendty structures
used by the City and County of Denver and other states, and using the evauation
to propose atutory changes to improve the civil penalty provisions.

c. Claifying the authority of the City and County of Denver to use an dternate civil
pendty process and recommending statutory changesif necessary.

Department of Public Health and Environment
Response:

a. Agree. Implementation: January 2004. By January 2004, the retail food
program manager or designated representative will routingly review Divison
saff and county contract ingpection reports and enforcement data based on a
datidicdly representative sample to ensure that enforcement actions are
initiated when gppropriate and monitored for timely execution.

b. Patidly agree. Implementation: June 2004. The civil pendty structures used
by the City and County of Denver and other stateswill be evauated through a
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collaborative process with stakeholders and the Divison will draft potentia
options that may be considered for proposed satutory changes. This
evauation will be completed by June 2004.

c. Agree. Implementation: September 2003. The Department will request an
informa Attorney Generd'sopinion to clarify the exemption of Denver fromthe
Food Protection Act with regard to the civil penalty process. Based upon this
opinion, the Divison will make recommendations, as applicable, of statutory
changes by September 2003.

Public Awar eness

Currently the Division does not provide easy public accessto retail food inspection results.
Specificdly, the Divison's Web ste does not include inspection results for retail food
edtablishments, nor does it direct the public where such information can be obtained. |If
individuals want to gain accessto inspection data.on specific retail food establishments, they
must contact the Division to request hard copies of ingpection reports. If they alsowant to
review complaint data, they must specificaly ask the Divisonfor thisinformation. Currently
complaint data are not maintained in the ingpection files and the Division only provides
information on complaints if individuas specificaly ask for it. Divisonmanagement stated
that they have only received six requestsfor ingpection datain Fiscal Y ears 2001 and 2002.

Publicizing inspection results provides the public with critica information on the sanitary
conditions of establishments they consder patronizing and may serve as an effective
compliance tool. We identified severd practices used by local hedth departments in our
sample and other states on publicizing inspections results, as described below.

Larimer County Department of Health and Environment posts al inspection reports
on its Web dte. To hep consumers understand the inspection results, the county
developed araing system in which each violaion is given apoint vaue and the totd points
trandate into one of five ratings ranging from inadequate to excellent. Larimer County dso
works with alocal newspaper to publish aweekly listing of retail food firms that recently
received elther inadequate or excdlent ratings. Publishing thisinformation increases public
awareness of ingpection resultsand providesanincentivefor establishmentsto maintainther
fadlitiesin good sanitary condition and to correct violations immediately. According to a
December 2000 study commissioned by Larimer County, many retall food managers and
owners “gppreciate the public's ability to access pertinent information regarding their
restaurant. Some even implied the availability of the ratings was responsible for increasing
their business”
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Denver Environmental Health posts inspection results on its Web ste dong with an
explanation of the public hedth sgnificance of each violation. Denver dso incudes
information on enforcement actions taken againg eech firm. Additionaly, Denver requires
retail food establishmentsto post a public notice if an enforcement action, such as a civil
penalty, has been assessed. If an establishment does not post the notice for afull 30 days
or if the notice is obscure, an additiona fine of nearly $1,000 can be assessed.

M esa County Health Department recognizesretail food establishmentsthat consstently
maintain superior sanitation practices. Through this program (known as the Blue Ribbon
Program), establishmentswhere no criticd item violations have been identified in acaendar
year receive a certificate that can be displayed on their premises. Not only does this
approach reward the establishment for exemplary performance, it dso provides public
awareness of ingpection results.

Atleast ninestates(Alaska, Arizona, Califor nia, M assachusetts, Mississippi, New
York, South Carolina, Tennessee, and Washington) post restaurant ingpection results
on their Web stes.

Geor gia requires establishments to post their most recent ingpection reports on-site and
consgdersafirm’ sfalureto do soanoncriticd violation. Georgiahedth officidsbeievethat
posting ingpection forms is an important consumer education and protection provison.

Overdl, the Divison needs to improve its mechanisms for providing ingoectiondatato the
public, such as posting results on the Divison's Web gte. Divison management have
indicated that this may be too resource-intensive for the Divison to undertake at thistime.
However, changesin the retall food licensing fees, discussed in Chapter 3, could provide
additional resources to offset these cogts. At a minimum, the Divison should make
information on how to obtain hard copies of ingpection reports readily available onits Web
Ste.

Recommendation No. 3:

The Department of Public Hedlth and Environment should improve public access to retall
food inspection data by placing a notice on the Divison's Web ste that ingpection results
may be requested from the Divison and by pursuing one or dl of the following options.

a. Pogting ingpection results on the Divison’s Web site.
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b. Working with themediain loca communities acrossthe State to publish retail food
ingpection results.

c. Deveoping ways to postively recognize establishments that perform well on
ingpections and maintain ahigh level of compliance with food laws and regulations.

d. Recommending changes to statutes and regulations that would require retail food
edtablishments to post their most recent inspection results on-site for consumer
review.

Department of Public Health and Environment
Response:

Agree. Implementation: September 2003. Beginning July 2003, the Division will
improve public access to retail food inspections by placing a notice on the
Division's webdte that ingpection results may be requested. In addition, the
Divison will develop ways to postively recognize establishments that maintain a
high level of compliance with food laws and regulations. Thisrecommendation will
be implemented by September 2003. (option c.).

A hill was introduced during the 64th General Assembly that would require the
posting of ingpection findings on-site for consumer review. Thishill was
defeated (option d.).

Ownership Transfers

For progressive disciplinary procedures to be effective, it isimportant that the civil pendty
process be free of loopholes that would alow establishments to avoid sanctions and
continue operating under unsanitary conditions. During the audit the Divison and oneloca
hedlth department informed us of instances in which some retail food establishments were
able to halt enforcement actions by transferring ownership of the business, usudly to family
members, while the civil pendty or revocation processwas occurring. Inthese cases, the
restaurant was till essentidly operated by the same individuals, but according to the
Divison, the enforcement action had to be discontinued because the name of the licensee
had changed.

Dueto alack of data on changes of ownership, we could not identify the number of cases
where this has occurred, but the Divison and loca hedlth department informed usthat this
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Stuation has occurred only on rare occasions. Although such transfers may be uncommon,
they involve establishments that have violations serious enough that the regulatory agency
was pursuing suspension or revocation of their retail food licenses. To date, the Department
has not sought an Attorney Generd’s opinion on this particular issue. Aspart of itsefforts
to improve its disciplinary processes, the Department should obtain an Attorney Generd’ s
opinion regarding changes of ownership and, depending on the outcome, consider
proposing statutory changesto dlow it to continue enforcement in such cases.

Recommendation No. 4:

The Department of Public Healthand Environment should seek the opinion of the Attorney
Generd to determine if enforcement actions againg retail food establishments can continue
when ownership of the establishment istransferred to ardative or family member. Onthe
bass of the Attorney Generd’s opinion, determine whether to propose changes to the
datutes to alow enforcement actions to continue in such cases.

Department of Public Health and Environment
Response:

Agree. Implementation: January 2004. The Divison will request an informd
Attorney Generad’ s opinion on the issue by July 2003. Based upon the Attorney
Generd’s informa opinion, the Divison will evauate and consder whether to
propose changes to the legidature by January 2004.

Foodborne lliness Complaints

The Divison handles complaints on foodborne illnesses that may relae to retail food
establishments, wholesde food manufacturers, and milk and dairy busnesses. The
Department’ s Foodbor nelllness Task For ce Systems Manual definesafoodborneillness
as.

An incident in which two or more persons experience a Smilar illness, usudly
gadrointesting, after ingesting a common food, and epidemiologic analysis
implicates food as the source of the illness. Exceptions to this definition are
botulism and chemica poisoning, when one case congtitutes an outbresk.
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According to Department policy, the Department or loca agency must investigate a
complaint when (1) the caseis a reportable condition or a group outbreak of a consstent

iliness; (2) a single case warrants investigation, such as botulism; or (3) a suspicious food

hisory exigs. The purpose of the investigation is to determine compliance with al

gpplicable rules and regulations and correct violations to prevent further food-associated

Ilinessoriginating from the establishment. The establishment suspected of causng theillness
may also beingpected as part of theinvestigation. The Department has not established time

frames in which these ingpections are to be conducted.

We reviewed data maintained by the Department rdated to foodborne illness complaints
reported in Colorado in Fisca Year 2002. Specificdly, we found that data maintained in
the Divison’ scomplaint databaseindicated that morethan 550 foodborneillnesscomplaints
had been received by the Divison and loca agencies during this year. However, it is
unknown from this database how many complaintsinvolved confirmed cases of foodborne
iliness. The Department’s Divison of Disease Control and Environmenta Epidemiology
maintains a separate database that shows the number of confirmed foodborne illness
outbreaksfor theyear, whichindicatesthat 19 foodborneillness outbresks affecting at least
438 people in Colorado were reported in Fiscal Year 2002. However, the Department
edimates that the actua number of illnesses may be considerably higher because not dl
outbreaks are reported.

While data maintained by the Department on the number of foodborne illness complaints
provides someindication of the effectiveness of retail food inspection programsin the State,
we question the adequacy of the data maintained by the Divison. We found that the
processes used by the Divison to track complaint data are fragmented and incomplete.
Soedificdly, theDivison maintainsavariety of complant datain thefollowing four locations:

* A complaint database tha contains food-related complaint data voluntarily
reported by theDivison, contract agencies, and loca hedlth departments. Agencies
do not report the details of each complaint, only the number received, the types of
edtablishments involved, and the number of hepdtitis A foodborne investigations
conducted.

* A notebook containing forms that are completed whenever an individud files a
complaint with the Divison. The forms include basc information such as the
complainant’s name, the nature of the complaint, the suspect establishment and
food, and the symptoms of illness experienced if gpplicable. The notebook isthe
only location where detailed data on complaints are maintained.
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* The Consumer Data Management System (CDMS), which documents al
ingpections that are conducted on the basis of a complaint and includes the
ingpection date and any violaions identified. Thissystem doesnat include specific
data such as the nature of the complaint.

» Egablisnhment inspection files, which contain only the reports prepared when a
complaints-based ingpection of a firm is conducted. In generd, the files do not
include specific data such as the nature of the complaint.

Usng data from these different locations, we attempted to evaluate how the Divison
handles foodborne iliness complaints. However, we were unable to reliably conclude on
the adequacy of the complaints system because data maintained in these locations were
incomplete. Even with these four systems, we were unable to determine basic information
about complaints, such as.

» Thetotd number filed during any given period.

e The number of complaints filed by type of illness, type of establishment, or
geographic location.

*  Whether the complaint led to an on-Ste investigation.
* Thefind dispogtion of the complaint.

For example, thecomplaint database listed 28 complaintsfiled againgt establishmentswithin
the Divison's caseload in Fiscd Year 2002. For the same time period, the notebook
contained seven retail food complaints. We could not positively match these complaints
with the complaints in the database due to the lack of detailed information in the database.
Furthermore, CDM S showed that the Divison conducted four complaint inspections in
Fiscal Year 2002. However, only one of these could be traced back to the notebook; the
other three appeared to be based on compl aintsthat were not documented in the notebook.
The fragmentation of the complaints tracking systems limits the ability of the Divison to
ensurethat al complaints are handled appropriately. Furthermore, the Divison cannot use
complantsinformation to evauate the effectiveness of its retail food regulatory programs.

L ocal Agency Complaint Handling

Loca hedth departments with retail food programs provide monthly reports to the
Consumer Protection Division regarding the number of complaints received, the types of
establishments involved, and the number of hepditis A foodborne investigations they
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conducted. However, thisreporting isvoluntary and the Divison does not know if the data
received are complete. We reviewed these reportsfor Fisca Y ear 2002 and found there
were no reportsof foodborneillnessesfrom eight agencies (24 percent). Additiondly, since
local agencies arerequired to report only summary information, the Divison hasno detailed
information on most of the foodborne illness complaints filed in the State. This limits the
Divison's aility to be proactive.

We dso found that the Division does not monitor how loca agencies handle the foodborne
ilIness complaints they receive. This means that the Division does not know whether local
agenciesareproperly conducting investigationsand ingpectionsof retail food establishments
suspected of causing foodborne illnesses. By not taking appropriate actions to address
foodborne iliness complaints, loca agencies may not be meeting the statutory gods of the
retal food inspection programs, which include (1) ensuring the safety of food prepared,
sold, or served by establishments; (2) maximizing public hedth; (3) identifying and taking
measures to prevent, reduce, or eiminate hazards and potentid sources of contamination;

and (4) reducing and controlling the spread of foodborneillness outbreaks. Asthe agency
responsible for statewidefood safety, the Division should exercise some oversight to ensure
that agencies throughout the State are appropriately responding to complaints. Thiscould
be accomplished primarily through more complete reporting of complaintsinformation, such
as the actions taken to address complaints.

Analysis of Complaint Data

It isimportant for the Divison to have information on foodborne illness incidents to track
any trends or indicators the data may reved and to evauate ingpections. The Divison can
generate reports on the total number of complaints contained in the database by regulatory
agency, by type of establishment involved, and by number of individuas affected. The
Divigon should review and andyze such reports to identify any problem aressin its retail
food program to determine the average number and most common types of complaintsin
each regulatory agency’ sor ingpector’ sworkload. Significant variationsfrom the averages
or increases over time might indicate that regulatory activities are insufficient to ensure
adequate sanitary standardsin some aress.

To improveits foodborne illness complaints system, the Divison should:

* Combine all complaint data into one automated system and record specific
information, including the name of the complainant, the nature of the complaint, the
symptoms of illness reported, whether a foodborne illness was diagnosed, the
edablishment and food suspected, the actions taken by the regulatory agency, and
the find digpogtion of the complaint.
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I ncrease over sight of local agency complaints systems by requiring detailed
reporting of complaints and outcomes in its contracts and memoranda of
understanding with local agencies. These reports should be included in the
automated complaints system. In addition, the Division should regularly review the
information reported and work with any loca agenciesthat may need assstancein
handling complants

Indude complaints data in the establishment inspection files to hdp
ingpectorseadly identify trendsin the number and types of complaintsrelated to the
establishmentsthey regulate. Further, such data could be useful to members of the
genera public reviewing ingpection records. According to the Divison, individuds
must specificaly request complaints data, Snce they are not maintained in the
ingpection files. Including such information in thefileswould beuseful toindividuds
In their assessments of a particular establishment.

Analyze complaint data on an ongoing bass to identify and address any
problem areasin the retail food program and for use in its ingpection program.

Recommendation No. 5:

The Department of Public Health and Environment should improve the management of
complaints information by the Consumer Protection Divison by:

a Replacingthecurrent fragmented complaint tracking sysemwith asingleautomated

database containing details of al foodborne illness complaints.

Increasing oversight of loca agencies complaints systlems by establishing reporting
requirements in al contracts and memoranda of understanding.

Induding specificinformation related to complaintsin establishment ingpection files.
Evduating foodborneillness complaint dataon aregular basisto identify any trends

or problem areas that should be addressed and for use in a risk-based inspection
sysem.
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Department of Public Health and Environment
Response:

a

Agree.  Implementation: July 2005. Full implementation of this
recommendation is dependent upon the availability of other additiona
resources. The Divison recognizes the need for a more complete complaint
tracking system utilizing asingle automated database. The Divisonwill develop
and implement the requirements document by July 2004 and will hire a
contractor to develop, design, and implement the program/database by July
2005.

Agree. Implementation: July 2004. The Divison will implement reporting
requirements in the memoranda of understanding outlined in 1a by July 2004.

c. Agree. Implementation: July 2003.

d. Agree. Implementation: September 2003. Full implementation of this

recommendation is dependent upon the availability of other additiond
resources for items 5aand 5b. In theinterim, amodified tracking system will
be implemented September 2003. The Divison will continue to evauate
foodborneillness complaint data on aregular basis and will be able to more
accurately evauate trends through the implementation of items 5a and 5b
above.
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Food Service and Sanitary
| nspections

Chapter 2

Background

The Consumer Protection Divison and loca agencies ingpect a variety of facilities to
ensure compliance with sanitary sandards. All types of facilities regulated by the Divison
are inspected under a system of routine frequencies, as the following table shows.

I nspection Frequency Requirements

Firm/Facility Type

Requirement

Who I nspects

Retail Food - General

Once/6 months

Division & local

agencies
Retail Food - School Food Service Once/school year Division & local
agencies
Retail Food - Convenience Stores and Oncelyear Division & local
Grocery Stores Without a Deli agencies
Retail Food - Seasonal Food Service Once/season of operation Division & local
agencies
Retail Food - Temporary Food Service When found in operation Division & local
agencies
Milk Producers Once/6 months Division
Grade A Milk Plants & Single Service Once/3 months Division
Manufacturers?
Non-Grade A Milk Plants Once/6 months Division
Wholesal e Food Determined by FDA Contract? | Division
Shellfish Plants Once/6 months Division
Artificial Tanning One-third of the firms/year Division

Schools

Oncelyear if school has lab or
workshop; once/3 years if not

Division & local
agencies

Child Care Centers Oncelyear Division & local
agencies

Correctional Institutions Oncelyear Division

Non-Community Groundwater Oncelyear Division & local

agencies

Sour ce: State and federal rules and regulations, state statutes, and Division policies.
! Single Service Manufacturers are firms that produce their own containers for milk and dairy products.
uency of wholesale food inspectionsis established through a contract with the FDA.

2Thefr
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As discussed in the Overview, the Divison and local agencies are responsible for
conducting regulatory activities related to more than 18,000 retall food establishmentsin
the State, and these respongibilities are divided among 34 different agencies. According
to Section 25-4-1601, C.R.S,, inspections of retail food establishments are intended to:

* Ensurethe safety of food prepared, sold, or served in retail food establishments.
* Maximize public hedth protection.

* ldentify hazards and potential sources of contamination and take measures to
prevent, reduce, or diminate the physica, chemica or biologica agents in food
prepared, sold, or served in retail food establishments.

* Improve the sanitary condition of al retail food establishments, reduce foodborne
illness outbreaks, and control the spread of foodborne disease from retail food
establishments.

To meet the statutory goals for safe retal food establishments, it is important for the
Divison and loca agenciesto ensure that inspections performed by their inspectors are of
highqudity. The Divison hastwo primary mechanismsto measure and ensure the qudity
and uniformity of retail food ingpections. Firgt, the Divison evauatesretail food ingpectors
throughout the State to achieve statewide uniformity in the interpretation and gpplication
of the Colorado Retail Food Establishment Rules and Regulations. The process
involvesastandardization officer observing and evauating how acandidate performsretail
food inspections. Second, the Divison conducts a survey assessment every four to five
years as away of measuring the overal effectiveness of retail food ingpection programs
throughout the State. The most recent assessments were completed in 1997 and 2001.
This chapter describes the improvements we identified for each of these processes.

| nspector Certification

The Divisonissuescertificatestoingpectorsthroughout the Statewho meet standardi zation
criteria Under its standardization program, individua inspectors are evaluated to ensure
they conduct inspections in a manner condstent with retall food statutes and regulations.
For an ingpector to receive a cartificate of standardization, he or she must conduct eight
field ingpections that are evauated by astandardization officer fromtheDivison. To pass
the standardization exercises, the candidate must meet the minimum requirementsfor each
performance area. For ingtance, the candidate must have identified at least 90 percent of
the critical item violations noted by the standardization officer, and at least 85 percent of
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the noncritica item violaions. For reissuance of a certificate of Sandardization, whichis
required every threeyears, Six inspectionsare conducted and eva uated. This processcan
be an effective mechanism for promoting and maintaining the uniform interpretation and
gpplication of rules and regulations statewide.

As part of the audit, we reviewed the processes used by the Divison to evaluate and issue
certificates of standardization to ingpectors and to oversee how local agencies evauate
their own gtaff. We identified the following concerns related to these processes.

ParticipationintheStandardization Program: Asof February 28,2003, theDivison,
contract agencies, and local hedth departments employed 28 inspectors who had been
issued certificates of standardization under the Divison or U.S. Food & Drug
Adminigraion’s (FDA) standardization program, asfollows:

* Hght loca hedth departments each had one inspector who had been issued
certificates of andardization under the Divison's program.

» Three local hedth departments each had two inspectors who had successfully
completed the Divison's sSandardization program.

» Four contract agencies each had one ingpector who had been issued certificates
of sandardization under the Divison's program.

» The Divison had four staff who had been issued certificates of standardization
under the FDA’s program and six who had been issued certificates of
gtandardization under the Divison's program.

According to Divison palicy, any agency that directly issues retail food licenses must
employ at least one gtaff that has been issued a certificate of andardization under the
Divison'sprogram. Therefore, the 12 local hedlth departments and 2 contract agencies
that issue retall food licenses must employ a least one staff member who hasbeenissued
a certificate of sandardization under the Division's program. Once an ingpector from a
local agency has been issued a certificate of sandardization by the Divison, that inspector
isresponsiblefor conducting standardi zation exercisesfor other saff intheloca program.
Despite this policy, as of February 28, 2003, two loca hedth departments and two
contract agencies did not employ any ingpectors who had been issued certificates of
standardization under the Dividon's program. Additiondly, Denver, which issues retall
food licenses under its own authority, has two inspectors that have been standardized by
the Divison.

For the locad agencies that do not directly issue retail food licenses (2 locd hedth
departments and 16 contract agencies), the Divison has issued certificates of
dandardization to inspectors from 4 contract agencies, which means 2 loca hedth
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departments and 12 contract agencies do not have any standardized inspectors. For these
agencies, participation in the standardization program is voluntary. Additiondly, the
Divison has not issued certificates of standardization to five of its own field ingpectors
because these ingpectors did not meet the minimum requirements for standardization.

To achieve the gods of the standardization program, the Division should establish apolicy
requiring al digible inspectors to be evduated under the program and include the
requirement in its contracts and memoranda of understanding. Two of the loca hedlth
departments we visited have this requirement for their own ingpectors. Further, the FDA
suggests in its Recommended National Retail Food Regulatory Program Sandards
that “within 18 months of employment or assgnment to a retail food program, staff
conducting ingpections [should] ... satisfactorily complete eight joint inspections’ as part
of a standardization process. Currently the Divison requires inspectors to have at least
two years of full-time experiencein Colorado in retall food establishment ingpections or at
least 100 retail food establishment inspections performed within the past three yearsto be
digbleto participatein itsstandardization program. The Division should consder reducing
the amount of job experience required to participate in the program.

The Divison estimatesthat it takes 45 hours of Saff timeto evauate an ingpector under the
standardization program for the first time and about 35 hours to renew an inspector’s
certificate of gandardization. Using the average sdary and benefits paid to the Division's
four standardization officersin Fisca Y ear 2002, we estimate that it costs about $1,575
to initidly evauate and issue a certificate to an ingpector under the program and $1,225
to renew the certificate of Sandardization. This means that it would cost approximately
$36,000 to issue certificates of gandardization to oneingpector from each of the 18 local
agencies tha currently have no sandardized staff and to the five Divison ingpectors theat
currently have not been issued certificates. 1t should be noted that this estimate does not
include costs associated with travel and per diem.

Oversight of L ocal Standar dization Programs. Beyonditsowngaff andtheloca
ingpectors who have been issued certificates of standardization under the Divison or the
FDA'’s program, the Division does not know which of the other retall food inspectors in
Colorado have been standardized at the local level. Further, the Divison does not know
what types of requirements and procedures are used by local agenciesto sandardizethelr
ingpectors. Thisis because once the Division has issued certificates of standardization to
one ingpector in aloca agency, it has limited involvement in the local standardization
program (e.g., providing technica assstance to loca agencies on request).

The standardization program’s primary god is to promote uniform interpretation and
goplication of the Colorado Retail Food Establishment Rules and Regulations.
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However, without some oversght of locd efforts, theintent of the standardization program
may not be achieved. For example, we found there are differencesin both the processes
and requirements for standardization between the Divison's program and those of some
local hedth departments we visted. Specificaly, two hedth departments use their
standardi zation programs as a mechanism for training new staff and do not require their
d&ff to have past experience in retail food inspections. Another health department has
modified the format of standardization exercisesto be more cons stent with the inspection
form used by the agency for routine ingpection, which is somewheat different from the one
used by the Divison.

We bdievethe Divison should monitor local agencies standardization programsto ensure
that quaity standards are maintained at thelocdl leve. Although there should beflexibility
for local agencies to develop standardization programs that best meet their needs, by
reviewing these programs the Divisioncould provide more assistanceto loca agencieson
designing their standardization programs. One hedth department we visited expressed
concerns that the Divison had not provided adequate guidance to them in developing their

program.

Recommendation No. 6:

The Depatment of Public Hedth and Environment should improve its retail food
standardization program by:

a. Egablishing a policy requiring that dl retail food ingpectors meeting digibility
criteria participate in the sandardization program and including the requirement in
contracts and memoranda of understanding with local agencies.

b. Developing and implementing policies and procedures for monitoring how local
agencies evauate retail food ingpectors under their standardization programs and
tracking which local saff have been issued certificates of Sandardization at the
locdl level.

c. EBvduaing whether the job experience requirement for participaing in the
Sandardization program should be modified.



Consumer Protection Division
Department of Public Health and Environment Performance Audit - May 2003

Department of Public Health and Environment
Response:

a. Agree. Implementation: July 2004. The Divison's policy has been changed
to indicate that at least one digible retal food ingpector a each loca hedth
agency is required to be standardized by the Divison. This policy will be
digtributed by July 2003. Contracts will be modified to require at least one
digble individua to apply for standardization by July 2003. Current
memoranda of understanding presently require this per Division policy for
licenang requirements and this will aso be included in the memoranda of
understanding outlined in 1a by July 2004.

b. Agree. Implementation: January 2004.

c. Agree. Implemented. The job experience requirement has been evauated
and modified to incorporate the eighteen-month time frame.

Quality Assurance

As discussed emrlier, the Divison evduates the overdl effectiveness of retall food
ingpection programsin the State using its survey assessment. The Divison's 2001 survey
assessment concluded that inspection activities in the State were “inadequate to address
the food-handling practices most commonly associated with foodborne disease
outbreaks” The report specificaly identified the need to verify the qudlity of retail food
ingpections. As part of the audit, we evaluated the processes used by the Divison and
locd agencies to ensure that retal food inspections conducted by their saff are of high
qudity. We identified concerns with how the Divison ensures the quality of retail food
ingpections, as described below.

Oversight of Inspections

The survey assessment isthe primary tool used by the Divison to assessthe overd| qudity
of retail food ingpections. Asmentioned earlier, the survey assessment is conducted every
four to five years by the Divison. The assessment involves Divison gaff’s conducting
ingpections at asample of retail food establishments throughout the State and comparing
the results with previous routine inspections performed by Divison and loca agency
ingpectors. For the 2001 survey assessment, the sampleincluded 70 retail food firmsfrom
the Divison'sinventory of establishmentsthat it inspects (about 7 percent), 77 firmsfrom
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contract agencies inventories (about 3 percent), and 77 firms from locad hedth
departments’ inventories (about 0.5 percent). These samplesdlow the Divison to make
a broad assessment of inspection quality, but are too smdl to draw conclusions on the
adminigtration of any of the contract or loca hedlth department programs. Asaresult, the
survey assessment does not provide specific feedback to any one loca agency.

We found that the Divison does not have mechaniams in place to monitor the quaity of
ingpections performed by ingpectors throughout the State on a more periodic basis.
Specificdly, we found that program managers within the Divison perform limited qudity
assurance reviews of work conducted by their own staff. Managers do not review the
accuracy and quality of inspection reports submitted by their staff (except for reports
prepared by recently hired staff). Further, although managers conduct joint ingpectionsas
part of training of new dtaff and standardization exercises, they do not perform joint
ingpections with their gaff to eva uatethe quaity and uniformity of ingpectionsonaperiodic
basis. The Divison has not established policies and procedures describing how managers
should monitor the qudity of retail food ingpections on an ongoing bass.

Divison staff conduct periodic reviews of the contract agencies ingpection reports and
providefeedback to theagencies, asnecessary. According to Division management, these
reviewsprimarily consist of ensuring that theinspection reportsare accurate and compl ete.
However, these reviews do not evauate the quality or uniformity of the inspections
conducted by contract agencies. The quality of inspections performed by locd hedth
departmentsis only reviewed by the Division as part of the survey assessmen.

Wefound that someloca hedth departmentswe visited perform ongoing monitoring of the
qudity of inspections conducted by their inspectors. For instance, managers from one
locd hedth department conduct on-site vidits and consultations with establishments
fallowing inspections by their saff to ensure that these ingpectionswere of high qudity and
performed in a professional manner. Ancther local health department conducts quarterly
audits of ingpections performed by its staff to ensure the quality of these inspections.

The FDA’s Recommended National Retail Food Regulatory Program Standards
provide guidance on how dates should develop quality assurance programs. These
standards dtate that program managers should implement an ongoing quaity assurance
program that evauates the uniformity, quality, and frequency of inspections performed by
their aff.

An dternative to the current gpproach would be for the Divison to conduct a more
focused assessment of a few retail food ingpection programs each year. Rather than
atempting to assessdl programs every four to five years, the Divison could choose afew
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agencies annudly and review a larger sample of those agencies ingpections.  This
approachwould dlow the Divison to provide specific feedback to each agency and could
include both strengths and weaknesses of the program. The Divison could dso sharethe
results of these evaluations, in the aggregate, with dl programsin the State to improve the
quality of ingpection programs statewide.

Inaddition, Divison managers should review ingpection reports prepared by their staff on
an ongoing basis to ensure the accuracy and completeness of these reports. Further,
managers should periodicaly conduct joint ingpections with their saff to evauate ther
performance during ingpections. This should be in additionto joint ingpection conducted
as part of the standardization program. Following these ingpections, managers should
provide feedback to staff on strengths and weaknesses observed, and if the manager
identifies deficiencies in the qudity or consstency of ingpections conducted by these staff
members, the manager should develop and implement a plan to address these problems.
This may include providing additiona training or taking appropriate corrective or

disciplinary actions, if necessary.
Use of Available Data to | mprove Quality

As discussed earlier, the Divison maintains an automated database (CDMYS) that it uses
to maintain ingpection and enforcement data for firms regulated by the Divison and
contract agencies. The Divison minimdly uses the information in this sysem as atool to
evaduaethequdlity of ingpections performed by itsown inspectors and those from contract
agencies.

Usng data from this system, we identified a number of problems with inspection and
enforcement activities. For instance, as discussed in Chapter 1, Divison and contract
inspectors did not perform more than 40 percent of the follow-up ingpections that they
indicated needed to be performed in Fisca Year 2002. Further, we identified severd
ingtances where civil pendty actions could have been initisted againgt retail food
establishmentsbut were not started by ingpectors. We dso found that dataincluded within
the hard copies of inspection reports provide useful information for determining whether
violations were corrected within the required timeframes. Asdiscussedin Chapter 1, we
found no evidence of correction of 35 percent of the critica violations and 92 percent of
the noncriticd violationsidentified in asample of ingpections conducted by the Divisonand
contract agencies.

We found that two loca hedth departments we visited use their automated databases on
aregular basis to evduate trends related to inspections performed by their Saff, such as
the typesof violations most often identified by ingpectors and the frequency of inspections.



Report of The Colorado State Auditor 43

Andyzing data contained in ingpection reports would alow managers to determine if
particular ingpectors tend to identify or focus on particular violationsin al establishments
and/or de-emphasize certain violations, adequately ensure that violations are corrected
within the required time frames, and initiate enforcement actions when violations are not
corrected. Thisinformation could help managers evaduate staff performance and identify
training needs for the Divison and contract agencies.

Design and Use of the Survey Assessment

While the survey assessment provides some indication of the effectiveness of retail food
inspection programsin the State, we identified the following concerns with the design and
use of thistool.

Comparability of Inspection Results: To evduae the qudity and uniformity of
inspections, Divison saff conducted ingpections a a sample of 224 retall food
edtablishments throughout the State as part of its most recent survey assessment and
compared the types of violations identified in these ingpections with those noted in past
ingpections performed by other Divison and loca agency gaff. According to the Division,
differences in the violations identified in the two inspections indicate possible weaknesses
in the quality of theinspection program. However, because of the amount of time that can
elapse between the survey assessment ingpection and the prior inspection (in some cases,
as long as a year), the comparison of ingpection results may not reved deficiencies in
ingpection qudity. Ingeed, differencesin the violations identified in the origind ingpection
and the survey assessment ingpection may be due to changes in the sanitary condition of
the establishment. Rather than relying solely on comparisons of two ingpections that may
have occurred up to 12 months apart, the Divison should consider conducting
amultaneous inspections with loca agencies to determine if inspectors are properly
identifying violations during ingpections.  This would provide for a more accurate
as=ssment of ingpection quality.

I mplementation of Survey Assessment Recommendations. Inadditiontoimproving
the assessment tool, the Division needs to implement the recommendations resulting from
the survey. For ingtance, asdiscussed earlier, the assessment recommended that program
managers devel op methodsto audit ingpection work to verify thequality of ingpectionsand
enforcement actions. To date, the Division has not implemented this recommendation for
its own ingpectors and has not provided any guidance to loca agencies on how they can
improve their own inspection oversght. The survey assessment aso recommended that
agencies increase the identification, documentation, and correction of critica item
violations. The Divison collected additiona data to determine the extent of the problem
between March and June 2002. However, the Divison has not monitored whether
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inspectors are gppropriately identifying critica item violations and are adequately ensuring
and documenting correction of violations.

A dgnificant amount of time and staff resources are used to conduct survey assessments.
According to Divison management, two staff spent a consderable portion of their time
over atwo-year period to complete the most recent assessment, including inspecting over
220 firms throughout the State. We were unable to calculate the precise cost for
conducting the survey assessment because the Department did not maintain specific data
onthe amount of staff time spent, travel cogts, or administrative expenses associated with
the project. However, based on sdary data and approximate time spent, we roughly
edimate that the cost of the staff time aone to conduct the survey assessment was about
$140,000.

To ensure assessments of retail food inspection programs are worthwhile, the Divison
should modify the scope and approaches used in the survey assessment and develop plans
for addressing recommendations, including those identified in the 2001 survey assessment
report. The Divison should aso provide guidance and assstance to loca agencies on
implementing recommendations pertaining to their operations.

Recommendation No. 7:

The Department of Public Hedlth and Environment should ensure that Consumer
Protection gtaff and loca agencies are conducting high-quality ingpections of retall food
establishments by:

a. Monitoring the quality of ingpection reports submitted by Divison saff on an
ongoing badis.

b. Conducting periodic joint ingpections with Divison staff to assess the quality of
ingpections performed by these staff members.

c. Andyzing trends related to the types of violaions identified by Divison and
contract agencies ingpectors and other indicators related to the quality of
ingpections on at least a quarterly bass.

d. Monitoring how loca organized hedlth departments are ensuring that retail food
ingpections conducted by their ingpectors are of high quality on aregular basis.
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Department of Public Health and Environment
Response:

a Agree. Implementation: January 2004. By January 2004, the retail food

b.

C.

d.

program manager or designated representative will routingly review Divison
daff ingpection reports based on agtatisticaly representative sampleto ensure
the qudity of the reports.

Agree. Implementation: July 2003. The Divison has and is currently
conducting periodicjoint ingpectionswith Divison saff aspart of training, pre-
dandardizetion, initid Sandardization and standardization renewads. The
Divison will conduct additiond joint ingpections as other additional resources
dlow by July 2003.

Agree. Implementation: July 2004. Computer resources are being secured
and the recommendation can be implemented by July 2004.

Agree. Implementation: January 2004. Through our Loca Assistance
Program (“LAP") therecommendation can beincorporated by January 2004.

Recommendation No. 8:

The Department of Public Health and Environment should improve the effectiveness of the
urvey assessment by:

a

Evduating asmal sample of retail food programs each year rather than reviewing
al programs every four to five years.

Conducting concurrent ingpections with agency inspectors to evauate ingpection
qudity ingtead of relying solely on comparison of ingpections that may have
occurred many months apart.

Devedoping and implementing plans for addressing recommendations identified in
each survey assessment, including the most recent survey.

Providing guidance and assdance to loca agencies in implementing
recommendations from al survey assessments.
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Department of Public Health and Environment
Response:

a Agree. Implementation: July 2004. The Divison will develop and implement
a process for more frequent evauation of loca agencies by July 2004.

b. Agree. Implementation: July 2005. Full implementation will be concurrent
with 8a.

c. Agree Implementation: July 2004. The plans have been developed and the
mgority of the recommendations have been implemented for the most recent
survey. The remaining recommendations will be implemented by July 2004.
Additiondly, the Divison will develop and implement plans for addressing
survey recommendations with each subsequent survey.

d. Agree. Implemented and ongoing. Guidance and assstance to local hedlth
agencies is ongoing and will continue to be provided in the future.

Accuracy of Inspection Data

As part of the audit, we reviewed the data maintained by the Divison's Consumer Data
Management System (CDMS). The Division primarily uses CDM Sto store data rel ated
to inspections performed by the Divison and contract agencies and to monitor progress
made by ingpectors to complete their required inspections for each year. As we have
noted throughout thisreport, we believethat thistool could be moreeffectiveif the Divison
expanded its use of this system to andyze trends related to ingpections and enforcement
actions, improve how it manages its own saff, and monitor the activities of contract
agencies. In addition to expanding its use of the system, we found that the Division needs
to better ensure the accuracy of data recorded in CDMS. We compared a sample of
hard-copy ingpection reports with CDM S data and identified discrepancies for 32 of the
151 ingpections reviewed (21 percent).

We identified two reasons why data recorded in CDMS are not accurate. First, the
Divisondoes not have asystem in place for periodicdly reviewing dataenteredin CDMS
to ensure its accuracy. Second, Division ingpectors do not directly enter inspection data
into CDMS. Instead, ingpectors take handwritten notes and manually complete reports
for each ingpection conducted. According to the Divison, one full-time adminisirative
assistant spends about 80 percent of her time entering data from all reports prepared by
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Divison and contract agency ingpectorsinto CDMS. Dataentered includethefirm name
and location, inspector name and number, date and time of ingpection, dl violations noted,
and whether afollow-up inspection is needed.

Having ingpection data manudly entered into CDMS by staff other than inspectors has
severd drawbacks. First, the Division spends about $37,000 annually on the persona
services codts of the adminigrative assstant who entersthe data.  Second, as discussed
earlier, thereisanincreased risk of inaccurate data being entered into the system due to
unclear reports or entry errors.  Findly, it is time-consuming and costly for contract
agencies to submit hard copies of dl their inspection reports to the Divison each month.

An dterndtive to the current process would be for the Divison to automate its ingpection
reports. Our 1997 audit of the Consumer Protection Division recommended that the
Divison provide fied inspectors with handheld computers so that they could document

ingpection results on-site. To date, the Divison has not indituted the use of eectronic

devices for recording inspection results. However, in April 2002 the Division hired a
consultant to evauate the feasibility of ingpectors using eectronic devices to record and

report inspection results. The consultant assessed the costs and benefits of inspectors

usng various types of eectronic devices, such as persond digita assstants (PDAS) and

portable PCs, for compiling their ingpection results. The consultant concluded that laptop
PCs would provide the most advantages, including the cgpability of running the CDMS
gpplication on the machine. The evauation did not include an estimation of the total cost
to the Divison of al inspectors being equipped with lgptops, or the savings and

efficiencies that would be achieved through autometion.

We obtained some rough cost estimatesfor the hardware recommended by the consultant
(laptopsand portable printers) and found these costsranged from about $1,030 to $2,490
per ingpector. Therefore, the hardware cogts to the Divison of equipping dl 13 Divison
and 33 contract inspectors would range between about $47,400 and $114,500. In
addition, the Divison would incur costs to obtain appropriate software to record and
transfer ingpection data. However, these one-time costs would be offset by ongoing
savings in personal services codts, at least $37,000 each year, because the Division's
adminigrative assstant would no longer be required to enter al the ingpection data.

Moving to the use of eectronic devices for recording and reporting ingpection results
would have severa benefits. Theseinclude:

* Increased accuracy of ingpection datain CDM S becauseingpection resultswould
be dectronically recorded as the ingpections are conducted and transferred or
uploaded from the lgptopsto CDMS. However, even with ectronic reporting
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the Division should implement processes to periodicaly review a sample of data
in the CDMSS to ensure accuracy.

Reduced workload and costs for contract agencies because they would no longer
need to prepare and submit hard copies of al their ingpection reports to the
Divison.

Reduced space needs to store hard copies of the reports at the Divison

We believe the Divigon should continue to explore waysto automate its on-steinspection
reports. Changesin licensing fees, as discussed in Chapter 3, may provide fundsto help
cover the costs of automating inspection reports.

Recommendation No. 9:

The Department of Public Health and Environment should pursue methodsto automate
the recording and reporting of ingpection results by Consumer Protection Divison and
contract agency staff. Until such a system isin place, the Department should develop a
process for periodicaly reviewing the accuracy of data entered into the Consumer Data
Management System.

Department of Public Health and Environment
Response:

Agree. Implementation: July 2005. Full implementation of methods of automeation
will be pursued dependent the availability of other additional resources by July
2005. Until such asygemisin place, the Divison will develop and implement a
processfor periodicaly reviewing theaccuracy of dataentered into the CDMShby
July 2003. The Divison will pursue methods to automate the recording and

reporting of ingpection results.

| nspection Frequency

As part of the audit, we evauated the frequency of ingpections conducted on retail food
edtablishments, milk and dairy businesses, wholesde food manufacturing and storage
fadlities child care centers, schools, correctiond facilities, non-community groundwater
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gysems, and atificid tanning facilities. In the following sections, we discuss our findings
related to the frequency of ingpections.

Retail Food I ngpections at Six-Month Intervals

The FDA'’ s Food Code Satesthat regul atory agencies” shall ingpect afood establishment
at least once every sx months.” Colorado’ s State Board of Health adopted an inspection
frequency requirement for retail food establishmentsthat is consistent with Food Code.
Spedificdly, the Colorado Retail Food Establishment Rules and Regulations require
that most retail food establishments be inspected “at least once every six months.”
Restaurants, grocery stores, correctiond food servicefacilities, and food programsfor the
elderly dl fadl under the Sx-month ingpection requirement.

During the audit we eva uated whether ingpections conducted by the Divison and asample
of contract agenciesin Fiscd Y ears 2001 and 2002 were completed within the Sx-month
time requirement specified in regulations. Our sample conssted of 6 of the 18 contract
agencies, including those with both large and smdl inventories of establishments thet they
are responsible for inspecting. The table below shows that nearly 60 percent of
ingpections conducted in Fisca Y ears 2001 and 2002 did not meet the time requirement
gpecified in the regulaions.

Retail Food I nspections That Were Not Conducted Within
the Six-Month Time Requirement in Fiscal Years 2001 and 2002

Fiscal Year 2001 Fiscal Year 2002
I ngpections Not Conducted I nspections Not Conducted
Within Time Requirement Within Time Requirement
Regulatory Number of Number of
Agency I nspections Number Per cent I nspections Number Per cent

Division 936 570 60.9% 1,163 699 60.1%
Contract 1,126 643 57.1% 1464 817 55.8%
Agencies!
TOTALS 2,062 1,213 58.8% 2,627 1,516 57.7%

Sour ce: Officeof the State Auditor’ sanalysisof dataobtained from the Consumer DataM anagement System (CDMS).
! The figures for contract agencies represent a sample of 6 of the 18 agencies.

Divison management have interpreted the six-month ingpection requirement to mean that
two ingpections must be conducted during esch fiscal year —thefirst ingpection in thefirst
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sx months of the year and the second ingpection in the second sx months. This

interpretationis more libera than the rules indicate because up to 12 months could €lgpse
betweenroutineingpectionson aretail food establishment (e.g., oneingpection could occur

in July and the next the following June). The contract established with locd agenciesis
consgtent with thisinterpretation, which requiresloca agenciesto ingpect most retail food

edtablishments at least two times each year. No time requirements are specified in the

contracts. Weeva uated thefrequency of retail food inspections performed by the Division
and sample contract agencies usng the Divison's interpretation and ill found that a
sgnificant number of required ingpections were not performed in Fisca Y ears 2001 and

2002. Specificdly, about 18 percent of the required inspectionsin Fisca Y ear 2001 and

12 percentin Fiscal Y ear 2002 were not performed by the Division and contract agencies.

Further, we found that 31 percent of the firms regulated in Fiscal Year 2001 and 21
percent in Fiscal Year 2002 did not receive at least one required inspection.

Unlike frequency requirements specified in the FDA’ s Food Code and the Department’s
rules, the Divison's approach does not provide for aspecific timeinterva for conducting
retall food ingpections. Asmentioned earlier, this has resulted in some establishments’ not
recaiving inspections for one year or more, which can affect the Divison's and contract
agencies ability to protect public hedlth. We believethe Department should work with the
State Board of Hedlthto dign the Division’ spracticeswith retail food ingpection frequency
requirements specified in therules, FDA'’ s Food Code, and the contracts established with
locd agencies. The Depatment should establish inspection intervas for retal food
edtablishments that are clearly measurable.

Retail Food Inspectionsat One-Year Intervals

For firms on a one-year ingpection schedule, which includes convenience stores, school
food service facilities, and seasond establishments, we determined the number of routine
ingpections conducted by the Divison and asample of contract agenciesa any timeduring
the period June 1, 2000, through July 31, 2002. Asnoted above, we selected 6 of the 18
contract agenciesto review. The following table shows that, overal, about 7 percent of
the firmsin Fisca Year 2001 and 10 percent in Fiscal Year 2002 did not undergo the
number of ingpections required.
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Fiscal Year 2001

Fiscal Year 2002

Retail Food Establishmentson an Annual I nspection ScheduleThat Did Not Receive
All of the Required Inspectionsin Fiscal Years 2001 and 2002

FirmsNot Receiving All

FirmsNot Receiving All

No. of Required I nspections? No. of Required I nspections?
Active Active
Regulatory Agency Firms Number Per cent Firms Number Per cent
Division 420 23 55% 430 50 11.6%
Contract Agencies! 245 24 9.8% 273 19 7.0%
TOTALS 665 47 7.1% 703 69 9.8%

(CDMS).

! Thefigures for contract agencies represent asample of 6 of the 18 agencies.
2 We found that eight firms in the Division’s inventory (2 percent) and five firms in the sample agencies
inventories (2 percent) did not undergo any inspections during the period reviewed.

Sour ce; Office of the State Auditor’ sanalysis of data obtained from the Consumer Data Management System

Frequency of Retail Food | nspections Conducted by L ocal

Health Departments

We dso reviewed a sample of retail food establishments regulated by four loca hedlth
departments we vidted during the audit. Our evauation of the frequency of ingpections
performed at these establishments found that:

* Two locd hedth departments, which use risk-based inspection systems as
alowed by the Colorado Retail Food Establishment Rules and Regulations,
generdly complied with frequency standards established through their risk-based

systems.

*  One hedlth department, which also uses a risk-based system, reassesses risk for
retail food establishments following each ingpection, which affects the timing  of
subsequent routine ingpections.  Because ingpection frequency requirements for
edtablishments can change often, we were unable to determine whether thishedlth
department met thefrequency standardsestablished through itsrisk-based system.

*  One hedth department followsthe frequency standards specified in theCol orado
Retail Food Establishment Rules and Regulations. We found that in Fiscal
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Y ear 2002 this health department did not conduct at |east one required inspection
for 3 of 23 firms (13 percent) in our sample.

Frequency of Other Types of Inspections

In addition to reviewing how often the Division and asample of contract agencies ingpect
retall food establishments, we evauated the frequency of ingpections of other facilities
regulated by the Divison. Overdl, wefound the Divisoninspected al correctiond facilities
on schedule in Fiscal Years 2001 and 2002. Over the same period, virtudly al
ingpections of milk/dairy plants and producers were completed in accordance with
required frequencies. For other facilities, we found that between 14 and 28 percent of
targeted ingpections were not done on schedule. Specifically:

Non-communitygroundwater systems: ForFiscal Y ears2001and 2002,
about 28 and 19 percent, respectively, of systems that were targeted for annud
ingpections were not ingpected.

Schools: For Fisca Years 2001 and 2002, about 26 and 14 percent,
repectively, of schools that were targeted for annua inspections were not

inspected.

Child Care Centers: For Fiscad Years 2001 and 2002, about 20 and 15
percent, respectively, of child care centers that were targeted for annua

ingpections were not inspected.

Artificial Tanning Facilities: For theperiod June 1999 through July 2002,
about 14 percent of the 386 facilitiesin business during the three-year period did
not receive any ingpections. Divison management stated as part of their annua
workload assgnments, they determine that approximately 120 facilities will be
inspected each year. Using the Fiscdl Year 2002 artificia tanning inventory, we
estimate that it will take about four yearsto ingoect dl facilities.

W holesaleFood Storageand M anufacturing: ForFiscd Years2001and
2002, the Divison ingpected an average of 132 businesses each year. At about
132 businesses ingpected each year, it will require about Sx years to ingpect dl
firms

L ocal hedth departmentsdo not ingpect any milk or dairy businesses, correctiond facilities,
wholesdle food manufacturers, or atificia tanning facilities, and do not report on the



Report of The Colorado State Auditor 53

number or frequency of ingpections on child care centers, schools, or non-community
groundwater systems. As aresult, we do not have data on the facilities they regulate.

Ongoing Monitoring

Divison managers use a quarterly report generated from the Divison's Consumer Data
Management System (CDM S) to monitor the number of retail food, child care, and school
ingpections conducted by the Division and contract agencies. This report compares the
number of ingpections conducted with the number that should have been completed as of
each quarter. This report is primarily used to monitor contract agencies completion of
required ingpections. According to their contracts, if aloca agency fails to complete at
least 90 percent of itsrequired ingpections during the year, the Divison will withhold dl or
aportion of the last quarter’s payment. In Fisca Y ear 2002 one contract agency did not
meet the 90 percent completion rate and the Divison did withhold the last quarter’s
paymen.

The following table shows the type of data contained in the report.

Example of the Fiscal Year 2002 I nspection Progress Estimate Report
Used by the Division to Monitor the Completion of Inspections

# of Firmsby Assigned
I nspection Schedules # of # of
Inspections | Inspections
Total # 180 1 3 Duein Completed Completion
County Firm Type Firms Days | Year | Years FY 2002 in FY 2002 Rate
County A | Child Care 14 0 14 0 14 12 85.71%
Retail Food 85 61 24 0 146 120 82.19%
Schools 10 0 6 4 7 10 142.86%
TOTALS 109 61 44 4 167 142 85.03%
County B | Child Care 7 0 7 0 7 6 85.71%
Retail Food ) 16 23 0 55 45 81.82%
Schools 10 0 6 4 7 5 71.43%
TOTALS 56 16 36 4 69 56 81.16%

Sour ce: CDMS Report entitled I nspection Progress Estimate - Direct Service for 7/1/01 to 6/30/02.
— |
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We found that the report does not contain sufficient detall to dlow Divison management
to thoroughly monitor compliance with ingpection frequency requirements. For example,
Divison managers cannot determine:

Whether inspections of each type of firm are conducted within required time
frames. For example, because the report does not indicate the number of retall
food firmson the annua ingpection schedule that has been conducted, the Divison
cannot determine if this category of ingpections is progressng appropriately
throughout the year.

The amount of time eapsed between inspections. For example, the report does
not show whether each retall food firm on the Sx-month inspection schedule is
being inspected once every sx months.

In what program areas ingpections are not being completed. When the report
indicates that ingpections are lagging behind, the lack of detail prevents Divison
management from pinpointing specific problem aress.

In addition to weaknesses in the report format and detail, another drawback of using this
mechanism to monitor ingpection frequencies is that it does not contain any information
from local hedth departments. Currently there are no requirements for loca hedth
departments to report to the Divison on the number and frequency of inspections they
conduct. The Divison should require reporting as part of effective oversght of its
delegationsto locd health departments.

By collecting and monitoring data on whether dl firms undergo the required number of
ingpections and the period between inspections, the Division could better identify agencies
and inspectors not meeting the frequency requirements and take appropriate remedial

action.

Such remedid actions could include:

Revising performance requirements for contract agencies to reflect whether
inspections are being conducted within gppropriate time frames.

Modifying frequency requirements in rules and regulations, as necessary.
Enforcing dl contract requirements.

Providing additiond training to dl ingpectors.

Pursuing employment sanctions.

Rescinding its regulatory delegation to organized hedth departments.
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Recommendation No. 10:

The Department of Public Hedth and Environment should improve its monitoring of the
frequency of ingpections by:

a.  Reguiringloca organized hedth departmentsto regularly report information onthe

d.

number and frequency of inspections conducted.

Deveoping and using reports in the Consumer Data Management System to
identify agencies and individua ingpectors that are not completing ingpectionsin
accordance with required time frames.

Teking appropriate remedia action for failure to meet established frequency
requirements.

Working with the State Board of Hedlth to dign the Consumer Protection
Divison's practices with retail food ingpection frequency requirements specified
inthe Department’ srules, the FDA’ s Food Code, and contracts established with
local agencies.

Department of Public Health and Environment
Response:

a. Patidly agree. Implementation: July 2004. The Department delegates
ingpection activities for retal food, including established frequencies, to
organized loca hedth agencies. This delegation gives organized locd hedth
departments the respong bility to set the frequency of inspection requirements
according to theregulation and to monitor their own staff to determinewhether
ingpections are completed by the established frequency.

Ingpection frequency set for childcare ingpections is not monitored for
completion for organized loca hedth agencies. Methods to accomplish this
monitoring can be evauated by July 2004.

The regulations dipulate a recommended (not required) frequency of
ingpection for schools. As a result, resources will be used to monitor
ingpection frequencies that are required for other programs.
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b. Agree. Implementation: July 2005. The Divison will work on the
development of reportsin CDM S to identify contract agencies and Divison
ingpectors that are not conducting ingpections within required inspectiond
frequencies. This recommendation will be piloted beginning July 2004 and
fuly implemented by July 2005, dependent upon the availability of other
additional resources.

c. Agree. Implementation: July 2004. TheDivisonisevaduding remedid actions
that will be mogt effective to meet established frequencies and gpplicable
training will be developed and implemented by July 2004.

d. Patidly agree. Implementation: July 2004. The Divison will dign the
Department rulesand county contractsto have the same inspection frequency
requirements by July 2004. Alignment with the FDA Food Code does not
facilitatethe most efficient use of State resourcesbecausethe FDA Codedoes
not provide for increased efficiencies associated with ingpection frequencies
and travel.

Risk-Based | nspections

Asdiscussed in the prior section, our anaysis of ingpection frequency indicated that many
ingpections do not occur on the time intervals that are mandated or targeted. Variations
inthefrequency of ingpectionsmay beappropriateif they reflect therisk each facility poses
to public hedth. Risk-based systems can be used by regulatory agenciesto achieve this
purpose. As mentioned earlier, the Colorado Retail Food Establishment Rules and
Regulations alow the Divison and loca agencies to use a risk management system for
retall food inspections. The Division has made recent efforts to develop a risk-based
system and was working on a risk-based assessment tool during the audit. The Divison
intends to implement the system in part to reduce its ingpection workload by 20 percent.
However, aswe will discuss later in this chapter, the Divison's retail food establishment
inventory decreased by about 5 percent in 2002, while staff resources have remained the
same in recent years.

The assessment tool uses the following four factors to determine the risk rating of an
establishment:

* Thefood risk factor identifieswhether the establishment is serving food thet is
considered high-risk (e.g., sushi with raw or undercooked fish); medium-risk (e.g.,
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greenchili); low-risk (e.g., deli or sandwich meats and cheeses); or very low-risk
(e.g., precooked hot dogs).

» Theoperationsfactor consderscertainfood preparationand sorageprocesses
used by the establishment (e.g., cooling hot foodsthat were prepared in advance);
the existence of a presumptive or confirmed foodborne illness in the past year;
whether highly susceptible populations (e.g., children or the elderly) are served;
and whether staff have formd food safety/sanitation training.

* Theinspectionhistory factor determinesthenumber of criticd itemviolations
(e.g., crosscontamination of foods, falure to hold foods at the proper
temperatures, and evidence of insects or rodents) and noncritica item violations
(e.g., foodsnot properly labeled, unclean food-contact surfaces, and refrigeration
units lacking accurate and congpicuous thermometers) identified during routine
ingpections in the designated year.

* Theweeklyvolumefactor determinesthenumber of medsserved onaweekly
basis.

Point valuesare assigned to each factor, and the total number of points determinestherisk
rating of the establishment. The frequency of inspections and interventions for an
establishment is determined by the risk rating, as shown in the table below.

Recommended Number of ContactsEach Year Based Upon Risk Rating
Assigned by the Division’s Retail Food Risk Assessment T ool

Risk Rating Recommended Number of Contacts Per Year
1 (low) Phone contact!, complaint-basis inspection only
2 1 routine inspection
32 2 routine ingpections, or

1 routine ingpection and 1 intervention®

4 (high)? 3 routine ingpections, or
2 routine ingpections and 1 intervention, or
1 routine ingpection and 2 interventions

Source: Risk Assessment Worksheet created by the Consumer Protection Division.

1 A phone contact is required at least once per year to ensure that the establishment
management/ownership and the nature of the food operations have not changed.

2 For risk ratings 3 & 4, individual inspectors decide whether to conduct inspections or use
alternative interventions based on analysis of risks posed by the establishment.

3 Interventionsincludeany typeof contact with an establishment other than aroutineor follow-up
inspection or enforcement actions. Specifically, interventions include inspections where only
critical item violations are identified, announced inspections, consultations, and training.
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Asdiscussed earlier, severd loca health departmentsin Colorado use risk-based systems
to determinethefrequency of retail food ingpections. Infact, therisk-based model that the
Divisonis currently developing is based on one created by a loca health department.
Additiondly, we found that four other states that we contacted (Arizona, Kansas, New
Mexico, and Washington) use risk-based systems at the state and/or county levels to
determine the frequency of retall food ingpections. These dtates determine an
edtablishment’ srisk rating using factorsthat are smilar to thosein Colorado’ s assessment
tool. For instance, Arizona's assessment assgns one of three risk ratings (complex,
moderate, or smple food preparation facilities) based on an establishment’ sfood service
operations. Kansasassgnsone of seven risk ratings based upon thetypes of foods served
by the establishment as well as upon its food service operations.

In audit reports from both 1988 and 1997, we recommended that the Division implement
arisk-based approach for its retail food inspection program. We continue to encourage
the Divison to establish a risk-based system, initidly as a pilot program. As part of the
pilot program, ingpectors from the Divison and a select number of local agencies should
use the assessment tool for aone-year period. During thisyear the Division should collect
information internaly and from participating contract agencies to evauate the system.
Once the pilot program has ended, the Division should evauate the risk-based system,
which should include determining if the assessment tool ensures that each retail food
establishment receivesthe gppropriateingpection coverageto reduce and prevent incidents
of foodborne illnesses.  Further, the Divison should determine how using a risk-based
system impacts its resource needs, particularly whether such a system increases or
decreases the staff resources needed. Based on theresultsof thisevauation, the Division
should modify the assessment todl, if necessary, and then implement the system Statewide.

Other Inspection Programs

At thetime of our audit, the Divison and contract agenciesdid not use risk-based systems
for ingpecting schools, child care centers, artificia tanning facilities, non-community
groundwater systems, correctiona facilities, and milk and dairy busnesses. However,
some efforts have been made to prioritize certain types of ingpections. For example:

» TheDivison and counties prioritize school ingpections by ingpecting schools that
have laboratories or workshops annualy while ingpecting dl others once every
three years.

» Tri-County Hedlth Department does not conduct ingpections of |aboratories and
workshops a schools that employ an on-gte risk manager. They hold the risk
manager responsible for ensuring that labs and workshops are safe.
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»  Tri-County Hedlth Department inspects child care centers every two yearsrather
than annudly. This hedth department has not reported any negative outcomes
from ingpecting child care centers every two years, indicating that aless-frequent
schedule may provide adequate public protection. However, atruly risk-based
approachwould require the evaluation of risk factorsto determinethe gppropriate
ingpection schedule for each center.

Inaddition, for milk producersthefedera Food and Drug Adminigtration’s (FDA) Grade
“A” Milk Ordinance gives states the option of using a *performance-based inspection
system” inlieu of thetraditiond routineingpection sysem. Currently al ingpectionsof milk
producers in Colorado are conducted on the standard six-month frequency stipulated in
the ordinance.

We bdieve the Divison should consder using risk-based systems for ingpections of dl
regulated firms and fecilities. By prioritizing ingpections based on risk, the Divison and
local agencies could make better use of their resources and strengthen their protection in
these areas. In addition, as with retail food ingpections, the Divison should monitor the
frequency of ingpections conducted by its own staff and those from contract agencieson
an ongoing bass.

Recommendation No. 11:

The Department of Public Hedlth and Environment should consider implementing risk-
basad systems for the Divison'singpections programs. This should include:

a. Usng the retail food risk-based assessment tool interndly and through a sdlect
number of loca agencies for aone-year pilot period, evauating the effectiveness
of the system at the end of the pilot period, and correcting any weaknesses
identified. The Department should then expand itsuse of the sysemto al contract
agencies and locd organized health departments and provide training and ongoing
assistance on the use of the system.

b. Evauaing whether a risk-based ingpection system should be used for child care
centers, schools, correctiond facilities, milk and dary facilities, and non-
community groundwater sysems. On the basis of the results from this evaluation,
the Department should devel op and implement risk-based systemsfor these types

of ingpections.
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Department of Public Health and Environment
Response:

a. Agree. Implementation: July 2004. The risk-based ingpection toal is being
piloted internaly in two direct service counties and the pilot will expand to all
direct service counties by July 2003. The Division is providing training and
ongoing assstance to loca health agencies and will encourage the use of the
tool in contract countiesand local organized hedlth departments by July 2004.

b. Agree Implementation: July 2004. The Divisonwill evaugte the programs
for theuse of risk-based ingpection systemsand implement the findingsby July
2004.

| nspection Workload

Asindicated earlier, the frequency of ingpections performed by the Divisonisdictated by
the availahility of resources. According to Divison management, the number of untimely
ingpections performed by the Divison and contract agencies is largely due to limited
resources. As part of the audit, we conducted a limited evauation of the Divison's
workload.

Firgt, wereviewed datarelated to the Divison' sinventory in the last threefiscd yearsand
determined changes in the number of facilities regulated by the Divison and the number of
ingpections required each year. We found that:

The tota number of facilities regulated by the Division increased by 9 percent, or
about 260 facilities, between Fiscal Years 2000 and 2002. We estimate that
2,825 facilities were in the Divison's inventory in Fiscd Y ear 2000, and about
3,085 in Fiscd Year 2002.

The total number of required inspections increased by 5 percent, or about 130
ingpections, during this time period. We estimate that about 2,865 inspections
were required in Fiscal Year 2000, and about 2,995 inspections in Fiscal Year
2002. It isimportant to note that some facilities require two or more ingpections
each year, while others do not require annua inspections (eg., artificid tanning
fadilities, which are on athree-year inspection schedule). Asaresult, we estimate
that 1,875 facilitiesin Fiscd Y ear 2000 and about 2,065 facilitiesin Fisca Year
2002 required at least one ingpection during these years.
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The number of facilities and ingpections increased, in part, because the Divison added
more than 200 non-community groundwater systems to its ingpection workload in 2001.
It isimportant, however, to note that the number of retail food establishments regulated by
the Division decreased by 60 establishments (5 percent) from Fiscd Y ears 2000 to 2002.
One reason for thisdrop is that one county served by the Divison in Fiscal Year 2000
became a contract agency and began conducting its own retail food regulatory activities
in February 2002. About 50 retail food establishments were licensed in this county.

Second, we compared the Divison's FTE with the number of firms requiring ingpections
each year. Asdiscussed in the Overview, the Divison was appropriated nearly 28 FTE
inFisca Year 2003. The Divison'sFTE appropriation has remained the same during the
last several years. The Divison reportsthat it employs 6 supervisors, 3 lead workers, 13
fidd ingpectors, and 6 adminigrative staff. As mentioned earlier, we estimate that the
Divison isrespongble for performing regulatory activitiesrelated to approximately 2,065
firms throughout the State each year. This means that, on average, there is one FTE to
every 74 facilities regulated.

We identified concerns with the Divison's dlocation of FTE among Divison functions.
Specificdly, we evauated the Divison's organizationd structure and found that with Sx
supervisors, thereisone supervisor for every 4.5 employeesin the Divison aswell asone
supervisor for every twofidd ingpectors. We believethe Division should eva uate whether
shifting more of the ingpection workload to supervisors and lead workers would be a
viable option for improving the frequency of ingpections. We aso noted that 6 of the 28
FTE (21 percent) within the Divison are administrative and support staff. Because the
Divison only tracks staff time for a few programs that are not supported with genera
funds, we were unable to determine whether dl of these FTE are needed to accomplish
the Divison's activities. The reassgnment of tasks and uses of new technology (eg.,
automding inspection reports) may reduce the Divison's need for some of these
resources.

In addition, we determined the average number of firmsassgned to each of the Divison's
field inspectors each year and compared this figure with loca hedth departments
workloads. We edimate that, on average, each fidd ingpector within the Divison is
assgned about 159 firms to regulate each year (2,065 firms divided by 13 fidd
ingpectors). Divison management report that they assgn 4 FTE to conduct ingpection
activities for retall food establishments, which means that an average of 270 retail food
establishments are assigned to each FTE (1,080 firms divided by 4 FTE). However, we
do not know whether this FTE dlocation is accurate because, as we discuss below, the
Divison does not track FTE by program activities (e.g., retail food, milk and dairy, child
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care). We dso determined the average number of retall food establishments assigned to
fidd ingpectorsin two loca hedth departments we visited during the audit and found that:

* One locd hedth department’s retail food casdload consgsts of nearly 2,400
edtablishments that require at least one routine inspection each year. This loca
hedlth department has assigned 11 FTE to perform retail food ingpections, which
means that each ingpector is assgned, on average, about 220 firms.

* Another hedth department has an annud retail food caseload of gpproximately
2,000 establishments and employs 11 FTE under its retail food inspection
program. This means that each ingpector at this hedth department is assgned an
average of 180 firms to regulate on an annua bass. Retall food inspectors are
a so responsiblefor performing ingpections of swimming poolsintheir jurisdiction,
which reduces the amount of time they are available to conduct retail food
ingpections.

It is important to note that this comparison is based only on the number of establishments
regulated by the Divison and loca health departments and does not reflect the totdl
number of ingpections required annually or the amount of time associated with each
ingpection. We were unable to conduct a detailed comparison of inspection casel oads
because the Division tracks FTE by fund and not by any given activity. The Divison uses
the Department’ stimekeeping system, which tracks activitiesthat are paid for with federa
and cash funds (eg., wholesde food manufacturing and storage, artificia tanning).
However, this system does not track time spent on activities paid for with genera funds,
which is 70 percent of the Divison's budget. As a result, the Divison does not have a
system in place to fully track the amount of time spent by each ingpector on varioustypes
of inspections(e.g., retail food, milk/dairy, child care), ass stance provided to and oversight
of loca agencies, adminidrative tasks, and training. Such information would be hdpful for
evauating the efficient uses of the Divison's resources and comparing the Division's
workload with other regulatory agenciesin the State.

Overdl, we believe the Divison needs to determine whether it isusing its resourcesin the
mogt effective and efficient ways. To accomplish this, the Divison will need to develop a
timekeeping system that tracks the amount of time staff spend on various activities, such
asingpections, adminigration, andtraining. Uponimplementing suchasystem, theDivison
should use the datato eva uate how staff spend their time and identify waysto improvethe
use of its staff resources. Additionally, as discussed earlier, the Divison should determine
how the use of risk-based systems affects its resource needs.
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Recommendation No. 12:

The Department of Public Hedth and Environment should determine whether it uses its
Consumer Protection Division resources in the mogt efficient and effective ways by:

a. Devdoping and implementing a system for tracking the amount of time thet al
Consumer Protection Divison gaff spend on dl activities, including ingpections,
adminigration, and training.

b. Evauaing the dataretrieved from the timekeeping system and identifying waysto
improve its use of its resources.

c. Determining how the use of risk-based systems affects the Consumer Protection
Division’s resource needs.

d. Presenting the results of its evauations of how ingpection resources are used by
the Consumer Protection Divison to the Generd Assembly.

Department of Public Health and Environment
Response:

a. Agree. Implementation: July 2004. The Divison will develop and implement
asydem for tracking the amount of time staff spend at the program level and
the associated adminigrative costs by July 2004.

b. Agree. Implementation: July 2005. A year’ sworth of dataisneeded in order
to evaluate Division resourcesfrom the data collected pursuant to 12aand will
be implemented by July 2005.

c. Agree. Implementation: January 2006. One year of data will be used and
evauated for retail food program by January 2005 pursuant to 11a. Datafor
other Division programs will be available and evauated pursuant to 11b by
January 2006.



Consumer Protection Division
Department of Public Health and Environment Performance Audit - May 2003

d. Agree. Implementation: July 2005. All of these activitieswill be coordinated
withtheinvolvement of the Joint Budget Committee staff and the results of the
evauations of how ingpection resources are used will be presented in awritten
report to the Genera Assembly or through the appropriate legidative
committees by July 2005.
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Fee Assessments
Chapter 3

Funding

As discussed in the Overview chapter, a portion of the Consumer Protection Divison's
budget is covered by cash and federd funds that are intended, at least in part, to pay for
the costs of certain regulatory functions. The following table shows the sources and
amounts of these funds.

Cash and Federal Funds Collected by the Consumer Praotection Divison
for Fiscal Year 2002

Source Amount Collected

Retail Food Establishment Licensing Fees - $44 to $310
annualy® (per Section 25-4-1607, C.R.S)). $411,6532

Artificid Tanning Fecility Licensing Fees - $120 annually (per
Section 25-5-1004(2)(a), C.R.S)) $53,460

Wholesale Food and Shellfish Contract with the FDA $102,654

Consumer Product Safety Contract with CPSC $7,6283

Total $575,395

Sour ce: Office of the State Auditor’ s analysis of the Colorado Revised Statutes and data provided by
the Department of Public Health and Environment.
! Statutes charge licensing fees for retail food establishments based on whether they prepare and serve
food for immediate consumption (i.e., restaurants), for later consumption (i.e., grocery store without a
deli), or both, and on seating capacity and square footage.
2Licensing feescollected by the Division aredepositedinto the State’ sFood Protection Cash Fund. Fees
collected by local agencies are divided, with $20 of each license fee being deposited into the Food
Protection Cash Fund and the remainder being retained by thelocal board of health. In Fiscal Y ear 2002
the Division estimates that collections from retail food licenses amounted to more than $1.6 million
statewide. Feesdo not apply to the City & County of Denver, which hasits own fee structure.
3TheDivision’ scontract with thefederal Consumer Product Safety Commissionisawarded on acal endar
year basis. To estimate the amount the Division received as part of thiscontractin Fiscal Y ear 2002, we
determined the average annual contract amount for Calendar Y ears 2001 and 2002.




Consumer Protection Division
Department of Public Health and Environment Performance Audit - May 2003

I naddition to thefees shownin the table above, the Division collectsa$10 annud licensing
fee from each milk/dairy plant and a $3 annud licensing fee from each individua who
samples or hauls milk. In Fiscd Year 2002 the 31 milk/dairy plants generated $310 in
licensefeesand the 207 licensed milk haulers/samplers generated about $620. By statute,
these fees are deposited into the State' s Generd Fund. For avariety of other regulatory
functions, the Divison does not collect any feesfor its activities.

Most of the Division'sbudget, about 70 percent, is provided from the state Generd Fund.
Aswe have discussed throughout thisreport, the Divisonisprimarily involved in regulating
the operations of various facilities in Colorado. These regulatory activitiesareintended to
protect the public from a variety of hazards (e.g., foodborne illnesses, unsafe facilities).
Busi nesses benefit from having established industry sandards that are uniformly enforced.
In the case of milk and dairy businessesthat ship their products out of state, the Divison's
overdght is federdly required. The Divison's misson is Smilar to other regulatory
agenciesin the State. We reviewed funding for regulatory agencies statewide and found
that the Divison's funding structure is different from many other regulatory agenciesinthe
State. For ingtance, the Department of Regulatory Agencies Divison of Regidrations,
whichregulates numerous professonsin the State, recalvesmost of itsfunding through fee
assessments. The Department of Regulatory Agencies Divisonsof Red Edtate, Banking,
and Financid Services are entirely cash-funded.

The passage of two hills during the 2003 Legidative Sesson will increase the Divison's
cashfunding. Firgt, Senate Bill 260 requireswholesale food manufacturersto register with
the Department of Public Hedth and Environment each year beginning July 1, 2003, and
pay an annud feeranging between $175 and $300. Thebill increasesthe Divison'sFisca
Y ear 2004 cash funding appropriation by nearly $197,000 and decreasesits Genera Fund
appropriation by about $161,000. Second, House Bill 1351 increases the annud retail
food license fees from a range of $44 to $310 to a range of $55 to $383 and raises the
amount the Division receives from each license fee assessed by loca agencies from $20
to $25. The hill aso increases the Divison's cash funding gppropriation by more than
$90,000.

We believe that cash funding makes sense for the regulation of the various facilitieswithin
the Divison's casdoad. The Divison could further expand its cash funding by pursuing
additiona legidation that would ether establish a flat licensng fee or fees based on the
cogts of individud functions.

Assess aflat licensing feeto all facilitiesregulated by theDivision to alevel that
would eliminatetheDivision’ sneed for general funds. Under thisapproach, licensing
feeswould be caculated by dividing the tota cash funds needed to operate the Divison
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by the number of regulated facilities. Currently the Divison operates on a budget of just
over $2 million. To recover its costs, we estimate that the Department would need to
collect and retain about $100 from each facility to fully cash fund the Divison's
operations. We estimate that there are about 20,000 facilities that could be assessed
license fees, asfollows.

* Retail food establishments are currently assessed anannua licensefeeranging
between $44 and $310, depending on the seating capacity or the square footage
of the facility. Currently, the Division receives $20 for each license fee assessed
by loca agencies and the remainder of the fee is retained by the loca agency.
With the passage of House Bill 1351, these fees are increasing to arange of $55
to $383 and the Department will begin retaining $25 of each fee assessed by a
loca agency beginning July 1, 2003.

* Milk/dairy plantsand milk hauler samplers are assessed annud licensefees
of $10 for plants and $3 for haulers/samplers. Fees collected from these
busi nesses are remitted to the Generd Fund.

* Child carecenters pay annud licensefeesto the Department of Human Services.
No fees are assessed for regulatory functions performed by the Consumer
Protection Divison.

¢ Schools are not assessed license fees.

* Correctional facilities do not pay annua license fees. However, funds are
transferred from the Departments of Corrections and Human Services to the
Department of Public Hedlth and Environment each yeer.

» Artificial tanning facilities are assessed an annual license fee of $120.
* Non-community groundwater systems are not assessed annual license fees.

* Wholesale food manufacturing and storage facilities are currently not
licensed or assessed an annud fee. However, as mentioned earlier, with the
passage of Senate Bill 260, wholesde food facilities will be required to register
with the Department beginning July 1, 2003 and pay an annud regidration fee
ranging between $175 and $300.

The $100 annua fee that would need to be collected and retained by the Division is
congstent with other regulated professonsin the State. For instance:
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* Red edate brokers are assessed an annual license renewal fee of $134.

* Child care centers are charged by the Department of Human Services an annud
licensefee ranging from $70 to $480, depending on the number of children served
at the center.

* Physicians are assessed a license fee of $335 every two years, which means the
annua amount paid is about $168.

» Ouitfitters, which provide hunting and fishing services, are charged an annua
license fee of $375.

For retall food licensefees, it isimportant to note that local agenciesretain aportion of the
fees collected from establishments within their jurisdictions. These fees are intended to
cover costs associated with regulating these establishments. The $100 license fee estimate
mentioned earlier only covers the Divison's expenses, and not those of local agencies.
Additionaly, loca hedlth departments historically have received state generd fund dollars
to help cover food regulation costs. As discussed in the Overview, this funding was
diminated in Fiscd Year 2003 due to a veto by the Governor. Asaresult, loca health
departments had to use other local fundsto cover these costs, and some have considered
returning their retail food programs to the Department because of reductions in date
funding. To avoid the need for generd fund dollars to support statewide food regulation,
the Department should consder both loca and Department resource needs when
edtablishing retail food license fees.

When determining how to set licensing fees, the Department may aso need to recommend
gatutory changes that will dlow it to retain milk and dairy license fees that are currently
remitted to the General Fund. These fees are not materia, amounting to about $930 in
Fisca Year 2002.

Set licensing feesfor all regulatory functions based on actual costs. The Divison
could andyze dl of its cogts by function and then establish feesfor dl regulatory functions
that would generate sufficient revenue to completely fund itsoperations. Thisapproachis
consgtent with Section 25-5-1004, C.R.S., which establishesthe feesfor artificid tanning
fadlities and dtates that the funds generated are to be annualy appropriated to the
Department for the direct and indirect costs of regulating the facilities. Other statutes
edablishing licensing fees are less precise. Section 25-4-1608, C.R.S., states that the
retail food license fees are to be “used to pay a portion of the cost of conducting a retall
food establishment protection program” but do not specify what portion the fees should
cover. Section 25-5.5-107, C.R.S,, which establishes license fees for milk/dairy plants
and for individuas who sample milk, does not specify whether the fee should be related
to regulatory costs at dl. According to Divison management, milk and dairy fees are
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intended to cover the adminidrative costs of issuing the licenses but not the codts of the
ingpection program. These license fees have not been adjusted in more than 25 years.

Assessing fees based on actud costs would require the ability to identify the cogts
associated with each of itsregulaory functions. Currently the Division does not have that
capability. In January 2001 the Divison provided the Generd Assembly with an andysis
of the fees and costs of the retall food program, in accordance with a Statutory
requirement. The Divison's anadlys's concluded that feeswere covering about 27 percent
of cogts at the time (using 1999 data) and recommended increases of about 37 percent.
The Divison did not pursue legidation to implement this recommendetion.

We found the Divison'sandysswasincomplete in that it did not contain any information
ontheDivison’ sownretal food inspection program and the datafrom loca agencieswere
not verified. When we attempted to anayze the costs of the Divison’ s various regulatory
programs, we found that the Divison does not compile the following data for dl of the
individud programs that it administers, which are needed to caculate inspection and
licensing costs associated with each individua program:

* How fidd ingpectors spend their time, such as the amount or proportion of their
time spent on ingpections of various types of facilities, adminigrative tasks, and
training. Because amgority of the Divison's cods are for sdaries and benfits,
determining what percentage of time staff gpend on activities related to the retall
food ingpection program is critica to determining costs.

* Costs of trave for various types of inspections and other regulatory activities.
Because Divison ingpectors are responsible for establishments in many outlying
areas of the State, they oftenincur costsfor mileage, lodging, and measwhen they
vigt establishments for ingpections or other regulatory purposes.

» Adminidrative cogts, such as supplies and overhead, that are attributable to the
retail food ingpection program.

In addition to alack of individua program datato accurately determineitsown costs, and
except for purposes of the 2001 report to the Generd Assembly mentioned above, the
Divison does not collect data on the costs of locd retail food inspection programs.

The Divison could aso determinethe cogts of performing follow-up inspectionsand, using
thisinformation, establish follow-up fees. To conduct follow-up inspections, the Divison
and local agencies incur costs associated with preparation, travel, on-ste time, and
reporting the ingpection results. This is one of the Divison's specific regulatory functions
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for which no revenues are generated. We found that municipdities performing retall food
ingpections in anumber of other states (including Cdifornia, Montana, Utah, Washington,
and Wisconsin) chargefeesfor follow-up ingpectionsranging from flat fees of between $50
and $200 per inspection to hourly fees of $50 to over $100. Ingtituting feesfor follow-up
ingoections would not only help address resource issues but could aso increase
compliance withfood lawsand regulations. Currently Colorado statutesdo not dlow fees
to be charged on a per-ingpection basis. Therefore, the Department would need to
propose legidation that would give the Department and locd agencies the authority to
assess such fees for follow-up ingpections.

We believe the Department should evauate its options for increasing cashfunding for the
Divison'soperations. Aspart of thiseval uation, the Department should analyzeits current
cost and revenue situation and proposefee and funding changesto increaseits cash funding
to a least generate sufficient fee revenues to cover its regulation of private-sector
businesses. Depending on the results of the evaluation, the Department may need to
recommend statutory changes that would dlow it to modify and/or add new fees
assessments as well as retain milk and dairy license fees that are currently remitted to the
Generd Fund.

Recommendation No. 13:

The Department of Public Hedlth and Environment should evauate dternatives for
increasing cash funding for the Consumer Protection Division’ soperations. Aspart of this
evauation, the Department should andlyze its current costs and revenues, and determine
which facilities should be assessed licensing fees and the amount of these fees. On the
bass of theinformation compiled, the Department should report to the General Assembly
on its findings and recommendations and propose statutory changes, as necessary.

Department of Public Health and Environment
Response:

Agree. Implemented and ongoing. The Department evauated dternatives for
increasng cash funding during FY 2003. As aresult, the following occurred:

* Wholesdefood fee legidation passed during the first Generd Session of the
64" Genera Assembly. Wholesdle food is expected to be cash funded
garting July 2003.
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»  School program will be funded through EPA grant dollars July 2003.

« During the 64" Genera Assembly, legidation was passed to increase retail
food fees.

The Divison will determine actua cogts of programs pursuant to 12a and will
andyze the cogtsfor future cash funding dterndives. Theseactivitieswill continue
to be coordinated with the involvement of the Divison’s Joint Budget Committee
gaff and al applicable stakeholders, and will be presented in a written report to
the Genera Assembly or through the gppropriate legidative committees.

Auditor’ s Addendum:

Although two billsaddressing feesunder the Division’ sjurisdiction were
passed this session, asthereport notes, there are several types of facilities
that the Division regulates that are not assessed any fees. Even with the
additional moniesprovided by the new and increased fees, we estimatethe
Division will receive about 50 percent of its funding from the General

Fund. The Division should expand its analysis of costs and revenues to
usein considering additional funding alternatives and should commit to
a date by which it will report the results of this effort to the General

Assembly.
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