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The L e g i s l a t i v e  Council ,  which is .composed of f i v e  Senators ,  
s i x  Representa t ives ,  and t h e  p res id ing  o f f i c e r s  of t h e  two 
houses s e r v e s  a s  a cont inuing resea rch  agency f o r  t h e  l e g i r l a -  
t u r e  t i rough  t h e  maintenance of a t r a i n e d  s t a f f .  Between 
s e s s i o n s ,  r e s e a r c h  a c t i v i t i e s  a r e  concent ra ted  on t h e  s tudy of 
r e l a t i v e l y  broad problems formal ly  proposed by l e g i s l a t o r s ,  and 
t h e  p u b l i c a t i o n  and d i s t r i b u t i o n  of f a c t u a l  r e p o r t s  t o  a i d  i n  
t h e i r  so lu t ion .  

During t h e  s e s s i o n s ,  t h e  em h a s f s  i s  on supplying l e g i o l a -  
t o r s ,  on i n d i v i d u a l  r eques t ,  w i tR personal  memoranda, providing 
them w i t h  information needed t o  handle t h e i r  own l e g i s l a t i v e
problems. Reports  and memoranda both g i v e  p e r t i n e n t  da ta  i n  t h e  
tom of facts,  figures, arguments, and alternatives. 
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To Members of the Forty-sixth dolorado ~eneral Assembly: 


As provided under the directives of House Joint Reso- 

lution No. 1024, 1965 session, the Legislative Council 

submits the accompanying report and recommendations relating 

to the implementation of water laws enacted in the 1965 

session. 


The report and recommendations of the committee ap- 

pointed to continue the water study begun in 1964 were 

accepted by the Council at its meeting on November 28, 1966, 

for transmission to the members of the Forty-sixth General 

Assembly. 


Respectfully submitted, 


Senator Floyd Oliver 

Chairman 
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Sena to r  Floyd Ol ive r ,  Chairman 
Colorado L e g i s l a t i v e  Council  
Room 341, S t a t e  C a p i t o l  
Denver, Colorado 

Dear M r .  Chairman: 

Your committee appointed t o  cont inue  t h e  wate r  s tudy begun 
i n  1964 has completed i t s  a c t i v i t i e s  f o r  1965-66 and submits t h e  
accompanying r e p o r t  and recommendations. 

A s  may be noted from t h e  committee's r e p o r t ,  t h e  members de- 
voted t h e i r  primary a t t e n t i o n  t o  problems and procedures connected 
wi th  t h e  implementation of House B i l l  No. 1066 and Senate  B i l l  No. 
367 t h a t  were enac ted  i n  t h e  1965 sess ion .  I n  t h i s  r e s p e c t ,  t h e  
committee i s  proposing one b i l l  des igned t o  c l a r i f y  some of t h e  
p rov i s ions  and a d m i n i s t r a t i v e  procedures under S.B. 367. Addition-
a l l y ,  t h e  members g e n e r a l l y  agreed on a l i s t  of p r i n c i p l e s  wi th  
r e s p e c t  t o  underground water  t h a t  i s  t r i b u t a r y  t o  su r f ace  f low but  
were unable t o  ag ree  on s t a t u t o r y  language t o  accompany t h e s e  
p r i n c i p l e s .  

Consequently, a d d i t i o n a l  l e g i s l a t i v e  a c t i o n  w i l l  undoubtedly 
be necessary i n  t h e  f u t u r e  based on t h e  e f f e c t s  and exper ience 
developed ove r  t h e  nex t  few years .  

Respec t fu l ly  submit ted,  

Represen ta t ive  F o r r e s t  Burns, 
Chairman 
Committee on Water 



FOREWORD 


House J o i n t  Resolut ion No. 1024, 1965 r e g u l a r  s e s s ion ,  in-
cluded t h e  d i r e c t i v e  t h a t  t h e  L e g i s l a t i v e  Council was t o  cont inue 
t h e  water  study begun i n  1964. The members appointed t o  t h i s  
committee included: 

Rep. F o r r e s t  Burns, Chairman Senator  James P. Thomas* 
Senator  William Bledsoe Rep. T. John Baer, Jr. 
Senator  Donald Kel ley Rep. Lowell B. Compton
Senator  Harry M. Locke Rep. Charles  Conklin 
Senator  Car l  J. Magnuson Rep. T. Eve re t t  Cook 
Senator  Floyd O l i v e r  Rep. George Fent ress  
Senator  Wilson Rockwell Rep. Robert Schafer  
Senator  Lowell Sonnenberg Rep. Theodore Schubert 

*Appointed t o  r ep lace  Senator  W i l k i e  Ham, deceased. 

I n  view of t h e  s u b s t a n t i a l  changes i n  t h e  s t a t e ' s  water  laws 
t h a t  were adopted i n  t h e  1965 ses s ion ,  t h e  members decided t o  place 
major emphasis on reviewing t h e  implementation of t h e s e  laws by t h e  
S t a t e  Engineer and t h e  Colorado Ground Water Commission. This de- 
c i s i o n  l e d  t o  t h e  holding of va r ious  a rea  meetings wi th  water  u se r s  
a s  wel l  a s  w i t h  water  o f f i c i a l s  t o  determine where l e g i s l a t i v e  
changes a r e  needed i n  o r d e r  t o  develop t h e  optimum b e n e f i c i a l  use 
of water  i n  Colorado. 

P h i l l i p  E. Jones,  s e n i o r  r e s e a r c h  a n a l y s t  f o r  t h e  L e g i s l a t i v e  
Council ,  had t h e  primary r e s p o n s i b i l i t y  f o r  t h e  s t a f f  work on t h i s  
study. Miss C l a i r  T. S ippe l ,  s e c r e t a r y  of t h e  L e g i s l a t i v e  Reference 
Of f i ce ,  provided t h e  b i l l  d r a f t i n g  s e r v i c e s  f o r  t h e  committee. 

November 29, 1966 Lyle C. Kyle
Di rec to r  
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WATER COMMITTEE FINDINOS AND RECOMNlENDATIOMS 


The importance of water  t o  Color rdols  p rospe r i ty  cont inues 
t o  grow each year,and, a s  t h i s  importance cont inuer  t o  grow, so  do 
t h e  number of problems connected w i t h  rsgulatin t h e  benef l c i a l  
urea of t h e  l i m i t e d  amount of water  t h a t  i r  avaPl a b l e  t o  t h e  people
of Calorado. I n  an  e f f o r t  t o  p inpoin t  thg var ious  problems encoun-
t e r e d  by Colorado water  use r s ,  t h e  L e g i s l a t i v e  Council  war d i r e c t e d  
by t h e  General Assembly t o  appoin t  a committee i n  1964 " to  make la 
comprehensive s tudy of t h e  s u r f a c e  and under round water  ewpplies 
of t h e  s t a t e . V h h f s  23-member committee he1 8 revere1  meetinge i n  
t h e  va r ious  r i v e r  bas ins  of t h e  s t a t e  t o  review problems and t o  
develop recornmended changes f o r  coneidera t ion  i n  the 1963 r s r s i o n , l  

I n  t h e  1965 re ,ss ian,  major chan e s  were adopted wi th  res  
t o  underground water,  inc luding  i t s  re1a t i o n s h i p  wi th  su r face  f 
when Senate  B i l l  NO. 361 and House B i l l  No. 1066 were enacted ifit0 
law, The members of t he  General Assembly recognized t h a t  t h e  
passage of t h e s e  two b i l l s  would have s e r i o u s  . r ami f i ca t ions  i n  a m a s  
whgre t h e r e  is heavy use of underground water  f o r  irri a t i o n  pur- 

end consequent1 d i r e c t e d  t h e  L e g i s l a t i v e  Counc 'il t o  cont inue 
!Oh:';~ter study begun 1n 1964. 

Members of t h e  committee agreed a t  t h e i r  f i r a t  meeting t h a t  
t h e  primary func t ion  of t h e  committee should be t o  c l o s e l y  fo l low 
t h e  progress  and problems under t h e  l r g f r l a t i o n  adopted i n  t h e  1965 
cession.  The members a l s o  agreed t h a t  a secondary goa l  of t h e  ; j ~ -
committee would be t o  review developments wi th  r e s p e c t  t o  o ther"  
water  problems end suggested s o l u t i o n s  t h e r e t o ,  

&#maw of Major Water L%clislatioa Adoated i n  1969 SesaSoq 

Four b i l l s  r e l a t i n g  t o  water  r i  h t e  and i r r i g a t i o n  were 
adapted i n  t h e  1965 sess ion ,  two of wh1th -- House B i l l  No. 1066 
and Senate  B i l l  No. 367 -- g r e a t l y  a f f e c t e d  t h e  uae r s  of water f o r  
i r r i g a t i o n  pur i n  t h i s  s t a t e ,  These two b i l l s  were adopted 
only  a f t e r  r a t  rolonged and, a t  times, b i t t e r  debates  i n  t h e  

w w o  houses, a r g e s  and counterchar  es being made a s  t o  t h e i r  
dA P Au l t i m a t e  e f f e c t s .  A b r i e f  a n a l y s i s  of  t8s provis ions  of theso  two 

. 	 The committeeB s recommendations and general background infor-
mation r e l a t i n g  t o  water  s u p p l i e s  and problems developed by 
t h e  committee i n  t h e  course  of i t s  s tudy a r e  contained i n  
Problems & Colorado, Colorado L e g i s l a t i v e  Council ,  ResearcF 
Publ i ca t ion  ho. 93, November 1964. 



b i l l 8  may t h s m f a r p  be helpful  in aining inri h t  w i t h  Eeepect t o  
t he  c o m i t t e e t r  a c t i v i t i e s  during !965 and 14. 

H se Bill No, 106 . Under the p n v i s i o n e  of Article 11, 
Chapter Colorado Rev sed S ta tu te8  1963, t h e  Sta te  Bngirseer i s  
prOvidi!!!ih the Npen@r8! supervlsinp 00ntm1 over tk@ public
waters of t h e  s t a t e . "  To a s s i s t  i n  c a w i n g  ou t  *h i t  teeponsibility,
the  s t a t e  has bean divided into seven i r r i g a t i o n  divieions and each 
irri e t i o n  d iv i s ion  contains severe1 water d i s t r i c t 8  within i t s  
bounfa r i e s .  A div i s ion  engineer heads each of t h e  i r r i g a t i o n  divi -  
s ions  and i s  responsible t o  t h e  State Engineer f o r  t h e  adminietrs- 
t i o n  of water laws within h i s  d iv is ion.  

W a t e ~  commi8sionero a ro  appointed f o r  t h e  water d i s t r i a t a  t o  
serve a s  t h e  o f f i c i a l s  coming d i r e c t 1  i n t o  day-to-day contact  with 
irri a t i o n  water users ,  A s  provided 1n Ar t i e l e  15 of Chapter 148, 
C.R. I. 1963 it is  t h e  duty of water cosrmdssioners t~ divide  the  
water of na tu ra l  streams among t h e  s e w r a l  i r r i g ~ t i o n  ditch=. i n  
the order  of t h e  r i o r i t y  of appropriat ion of each of these  d i tches .  
That is ,  t h e  d i t c  R with t h e  o ldes t  p r i o r i t  r i g h t  is a n t i t l e d  t o  
receive  its appropriated share of water before any other  d i t c h  t h a t  
is junior  t o  it i n  da t e  of appro r i a t i on , - and  so on down the  l i ne .  RA water commissioner has t h e  a u t  o r i t y  t o  sbut  dorm withdrawals of 
water b any d i t c h  t h a t  i s  junior  i n  date of approprfation i n  order  
t o  supp 1y water t o  sen ior  d i t ches ,  

A r t i c l e  k5 a l s o  declares  t h a t  it is the  duty of a water cam- 
a i s s i o n e r  t o  keep "the stream ~ l e a r  of unnecessary dams o r  o ther  
obstrwctionr.  An ea r ly  s t a t e  suprame ~ o u r t  decision2 held t h i l  

rovision t o  mean t h a t  it i s  t h e  duty of a water c o m i s s i o w r  t o  
a na tu ra l  stream c l e a r  of dams and o ther  o b s t r u ~ t i o n a  wrong.. 

y maintained t o  t h e  in ju ry  of sen ior  appropriators .  However, 
i n  the  absence of s p e c i f i c  s t a t u t o r y  langua e soma doubt exis ted-  
a s  t o  whether t h e  words "other obs t ruct ions  8 1ncluded wel ls  i f  i n  - .  

f a s t ,  t h e i r  rue i n t e r f e r ed  with t h e  r ight .  of sen ior  iappmpria~ore .  

With t h e  enactment of House B i l l  MQ. 1066 (chapter  318, Sac* -. 
s ibn Laws of 1965), provisions were added t o  t he  s t a t u t e s  t o  c l a r i f y  
t h e  d u t i e s  and r e s p o n s i b i l i t i e s  of t h e  S t a t e  Engineer and h i s  agents 
with respect  t o  wel l s  drawing water from undergmund foraretions t h a t  
a r e  t r i b u t a r y  t o  water flowing v i s i b l y  on t h e  surface. This  new a c t  
provides t h a t  t h e  S t a t e  Engineer must administer t he  surface waters 
of t he  s t a t e ,  including any t r i b u t a r y  underground waters, i n  ac- 
cordance with the  r i g h t  of p r i o r i t y  of appropriat ion,  and t he  S t a t e  
Engineer o r  h i s  agents a r e  charged with t h e  duty t o  en jo in  t he  
dfversion of surface  waters o r  undesgmund water t r i b u t a r y  t he re to  

2. Ort iz  y. Hansen (1905). 35 C. 100, 83 P. 964. 
7 
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w b h  ~ a t e ~ l a r yt o  p t i u r n t  rueh dtwrroion fmar mater ia l ly  Strjerring
tha vested right8 of crsnlor appmp$ir t~~r .  

water  u8srs i n  the &$ate an 
upon the sage c ~ p p J ysf 
OF in sn undat rsund $a -

* and thhs CS*~B r a a t i S E  
ian. The net effact gf hi0 
that  trfWte mtars, w k e t h e ~  

a r e  part a t7b s u r f a ~ estream 
o s d o c t r i n e  @f p e i a ~appmpzi-

coupta have long he3d t h a t  
arl stream murt be carsridered 
*t)sd4*e%with 

A t  t h a  8ame time, hmewr, 
c o u r t s  nor  t h e  s t a t u t e s  

d waters  t h a t  could be de~lafesd  
h i s  l a t t e r  connection,  t h e r e  rxe 
water  5s found i n  cahs iderablo  

d j u d i c r t e d  surface rights such 
a s  t h e  Republican Rives dra inage  i n  t h e  High Plains azea and th@ 

basin area i n  the San Luis Valley. 

Senate  B i l l  No. 367 (chap te r  319, Session Laws of 1965) wan 
enacted to provide a system to determine t h e  r i g h t o  of res e c t i v e  
we11 ownars t o  t h e  r a t e r s  of a c o m n  underground source oP supely
t h a t  was no t  considered p a r t  of t h e  su r face .  watera. As t h e  dec a-
r a t i a n  of po l i cy  i n  t h i s  bill s t a t e a t  

t r a d i t i o n a l  policy of t h e  
resources  of t h i s  s t a t e  t o  

ab l e  amounts through appro-
t h e  des ignated  ground waters 

e i n a f t e r  defined. While t h e  
ecagnized, such d o c t r i n e  should 

i c  development of designated 
me---

B e  protected
b u t  not  t o  
designated ground waters  i n  t h i s  s t a t e  axe t h e r e f o r e  dec lared  t o  be 
eubject t o  appropr i a t ion  i n  the manner here in  definedmw 

t 
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(1 )  Providing f o r  t h e  spacing of weu. and te ulrting
umping so  a s  t o  minimize as f a r  as *act fcable 

[he lowering of t h e  *ate= t a b l a  o r  tRe r a d u c t i ~ ~  
of a r t e s i a n  pressure ;  

(2)  	 Acquiring l ands  f o s  t h e  erection of dame end 
o t h e r  p r o j e c t s  neceosary t o  recharge t h e  undet-
ground water r e s e r v o i r :  

(3 )  	 Developing eomprehens5ve p lans  fox  t h e  a o s t  ef-
f i c i e n t  use  of t h e i r  unde round water  supply end 
f o r  t h e  c o n t r o l  and preren?ion  of t h e  westin of 
such water supply end by encouraging their a8ap-
t i o n  and execut ion;  

(4)  	 Requir in  t h e  c l o s i n q  o r  ca  ping of any oprn o r  
uncoverag well t h a t  IS not  gs i n g  usedl and 

( 5  	P r o h i b i t i n g  t h e  use of underground wa te r  ou ta ide  
t h e  boundaries of t h e  d i s t r i c t  where such use  
m a t e r i a l l y  a f f e c t s  t h e  rights acqui red  by permit
by any owner o r  o p e r a t o r  of land wi th in  t h e  d i s -  
t r i c t .  

EY o f  Committee h4eetinqp4 

I n  ca r ry ing  o u t  t h e i r  assignment,  t h e  members of t h e  commit-
tee  he ld  seven meetings dur ing  t h e  biennium -- on June 14, September
13, and November 8, 1965, and on May 9 J u l y  18, September 27, and 
November 17, 1966. Most of t h e s e  mest in  s were devoted t o  develop-
ing  information on t h e  progress  being ma 3o and problems being en-
countszed i n  t h e  admin i s t r a t ion  of House B i l l  No. 1066 and Senate 
B i l l  No. 367, both from t h e  viewpoint sf s t a t e  o f f i c i a l s  and water  
u s e r s  a l i k e .  

As t h e  committee began i t a  s tudy ,  i n  June of 1965, problems
repor ted  i n  connection wi th  t h e  admin i s t r a t ion  of House B i l l  No. 
1066 were held t o  a minimum because of t h e  s u b s t a n t i a l  amounts of 
r a i n f a l l  t h a t  were experienced.  Various problems were repor ted ,
however, wi th  r e s p e c t  t o  Senate  B i l l  No, 367 as well a s  some 
f o t e c a s t s  as t o  what could be expected under t h e  provision. o!lgZe
B i l l  No. 1066 i f  1966 were a d r y  year .  

4. 	 A l fmi t ed  number of  cop ies  of t h e  minutes of  t h e  meetings of 
t h e  Committee on Water a r e  a v a i l a b l e  i n  t h e  o f f i c e  of t h e  
L e g i s l a t i v e  Council ,  Room 341, S t a t e  Cap i to l ,  Denver. 



On t h e  b a s i s  of t h e  in format ion  ga thered  and t h e  test imony 
presen ted  a t  t h e  committee 's  t h r e e  meetings i n  1965, t h e  problems 
encountered i n  t h e  e a r l y  s t a g e s  of implementing t h e  1965 water  l eg-  
i s l a t i o n  may be summarized a s  fol lows:  One of t h e  f i r s t  problems 
r e s u l t e d  from rumors being s t a r t e d ,  e s p e c i a l l y  i n  t h e  lower p a r t  of 
t h e  Arkansas River  Basin,  t h a t  no permi t s  f o r  wells would be issued 
by t h e  S t a t e  Engineer o r  t h e  ground water  commission and t h a t  it 
would be two o r  t h r e e  y e a r s  be fo re  any permits  would be issued.  
These rumors were n o t  t r u e ,  of course ,  bu t  t hey  were a ided  by th.e 
f a c t  t h a t  t h e  i s suance  of we l l  permi t s  was delayed because of t h e  
new requirement t h a t  t h e  S t a t e  Engineer has  t o  cons ide r  t h e  e f f e c t  
of a new we l l  on any e x i s t i n g  w e l l s  be fo re  approving an  a p p l i c a t i o n  
f o r  a new w e l l  permit .  

I n  t h i s  connect ion,  a n o t h e r  c o n t r i b u t i n g  f a c t o r  was t h e  l ack  
of s u f f i c i e n t  s t a f f  i n  t h e  S t a t e  Engineer ' s  O f f i c e  t o  meet t h e  
d u t i e s  added by t h e  1965 l e g i s l a t i o n  s i n c e  t h e  General  Assembl d i d  1 not  a p p r o p r i a t e  i nc reased  funds  t o  accompany t h e  increased  d u t  8s. 
Thus, t h e  S t a t e  Engineer ' s  O f f i c e  was no t  a b l e  t o  conduct f . i e ld  
checks t o  determine t h e  e f f e c t s  of new w e l l s  on e x i s t i n g  w e l l s ,  and 
a gene ra l  r u l e  was consequent ly  followed t h a t  no new w e l l  would be 
approved t h a t  was c l o s e r  t han  one-half mile t o  an e x i s t i n g  w e l l .  
The f e a r  was expressed t o  t h e  committee t h a t  t h i s  gene ra l  r u l e ,  i f  
r i g i d l y  a p p l i e d ,  would be harmful t o  c e r t a i n  a r e a s  i n  t h e  s t a t e  
where s m a l l e r  and more numerous w e l l s  a r e  needed t o  o b t a i n  proper  
i r r i g a t i o n .  

I n  a d d i t i o n  t o  t h e  d e l a y  i n  i s s u i n g  penn i t s  f o r  new wells, 
t h e  committee d i scovered  t h a t ,  f o r  a per iod  of time, t h e  S t a t e  
Engineer ' s  O f f i c e  was n o t  i s s u i n g  permi t s  f o r  replacement wells due 
t o  t h e  absence of s p e c i f i c  s t a t u t o r y  a u t h o r i t y  i n  Senate  B i l l  No. 
367. Th i s  problem was reso lved  l a t e r  i n  1965 when t h e  committee 
adopted a r e s o l u t i o n  t o  t h e  S t a t e  Engineer s t a t i n g  t h a t  it was t h e  
l e g i s l a t i v e  i n t e n t  t h a t  permi t s  f o r  replacement w e l l s  would be 
gran ted  a s  a m a t t e r  of r o u t i n e ,  and t h e  S t a t e  Engineer ' s  Of f i ce  
began approving permits  f o r  replacement wel l s .  

So f a r  a s  wa te r  u s e r s  a r e  concerned, s e v e r a l  r epo r t ed  t o  
t h e  committee t h a t ,  because of t h e  u n c e r t a i n t y  regard ing  wate r  wel l  
r i g h t s  under t h e  1965 l e g i s l a t i o n ,  l end ing  agenc ies  were r e l u c t a n t  
t o  g r a n t  l oans  u n t i l  more in format ion  about  t h e i r  e f f e c t s  became 
known. S i m i l a r l y ,  w e l l  u s e r s  a l s o  expressed concern about  t h e  f a c t  
t h e  S t a t e  Engineer had n o t  made pub l i c  any r u l e s  and r e g u l a t i o n s  
t h a t  would be followed i n  r e g u l a t i n g  t h e  pumping of w e l l s  under t h e  
p rov i s ions  of House B i l l  No. 1066. But t h e  most major problem f o r  
we l l  owners appeared t o  be t h a t  t h e  1965 wa te r  l e g i s l a t i o n  con- 
t a i n e d  no r ecogn i t i on  of t h e  underground water  f a c i l i t i e s  i n  e x i s t -  
ence a t  t h e  t ime  t h e  laws were passed. A s  a r e s u l t ,  t h e  investments 
made i n  t h e s e  f a c i l i t i e s  by thousands of c i t i z e n s  were f e l t  by many 
well owners t o  be i n  s e r i o u s  jeopardy,  w i th  t h e  very r e a l  poss i -  

. b i l i t y  t h a t  t h e i r  economic wel l -being and,  u l t i m a t e l y ,  t h e  economic 
well-being of t h e  s t a t e ,  would s u f f e r  severe  damage. 
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I n  r e t r o s p e c t ,  t h e  committee n o t e s  t h a t  1965 was a re la t ive ly  
q u i e t  y e a r  w i t h  r e s p e c t  t o  t h e  w a t e r  l e g i s l a t i o n  adopted i n  t h e  1965 
s e s s i o n ;  1966 was a d i f f e r e n t  m a t t e r  e n t i r e l y ,  however, s i n c e  t h e  
snowpack i n  t h e  mountains ranged from 20 t o  4 0  p e r  c e n t  ' v normal 
and r a i n f a l l  du r ing  t h e  growing season was n o t  s u f f i c i e  make up 
t h i s  d e f i c i e n c y .  Consequently,  t h e  p r o v i s i o n s  of  House No. 
1066 were p laced  i n t o  e f f e c t  i n  M?- 1966 f o r  t h e  f i r a +  "me s i n c e  
t h e  b i l l  had been adopted.  

A t  t h e  commit tee ' s  f i r s t  mee~r r lg  i n  1966, V ~ I I ~ G I I  w a s  rleru ori 
May 9 t h  i n  La J u n t a ,  t h e  members reviewed t h e  p rog re s s  being made 
on a s t udy  of  t h e  Arkansas R ive r  Basin by t h e  Uni ted  S t a t e s  Geologi- 
c a l  Survey; t h e  p r o g r e s s  be ing  made by t h e  Colorado Ground Water 
Commission i n  implementing Sena t e  B i l l  No. 367; and t h e  p rog re s s  
being made by t h e  S t a t e  Eng inee r ' s  O f f i c e  i n  admin i s t e r i ng  t h e  pro- 
v i s i o n s  of House B i l l  No. 1066. I n  a d d i t i o n ,  a r e a  w a t e r  u s e r s  
submi t ted  comments and s u g g e s t i o n s  w i t h  r e s p e c t  t o  t h e s a  +wn laws 
and t h e i r  a d m i n i s t r a t i o n .  

I n  r e g a r d  t o  t h e  U.S.G.S. s t udy  of  wa t e r  r e s o u r c e s  i n  t h e  
Arkansas Va l l ey ,  t h e  committee was informed t h a t  t h e  hyd ro log i ca l  
d a t a  developed should  p rov ide  i n s i g h t -  w i th  r e s p e c t  t o  t h e  most 
b e n e f i c i a l  u se s  of w a t e r  a long  a 150-mile s t r e t c h  of t h e  Arkansas 
River ,  o r  from Pueblo t o  t h e  s t a t e  l i n e .  Also,  an  e l e c t r i c  ana log  
model of  t h e  v a l l e y  had been c o n s t r u c t e d  t h a t  can s e r v e  a s  a u s e f u l  
t o o l  t o  e v a l u a t e  t h e  problems a long  t h e  Arkansas River  and t o  pro- 
v i d e  a f a i r l y  d e f i n i t i v e  a n a l y s i s  of  t h e  e f f e c t s  of  any p roposa l s  
t o  manage t h e  w a t e r  i n  t h e  v a l l e y .  

A t  p r e s e n t ,  t h e r e  a r e  some 1 ,500 l a r g e  c a p a c i t y  i r r i g a t i o n  
wells i n  t h e  Arkansas Val ley .  Most of  t h e s e  wells have been d r i l l e d  
s i n c e  World War 11, wi th  t h e  number o f  such wells having doubled 
w i t h i n  t h e  p a s t  t e n  y e a r s .  By way of comparison, ground wa te r  with-  
d rawals  i n  t h e  v a l l e y  t o t a l e d  90,000 a c r e  f e e t  i n  1954 and some 
230,000 a c r e  f e e t  i n  1964. T h i s  l a t t e r  f i g u r e ,  i n c i d e n t a l l y ,  was 
about  equa l  t o  s u r f a c e  wa te r  u s e  i n  1964. The major f a c t o r s  d e t e r -  
mining t h e  e f f e c t  of  a w e l l  on s t ream f low,  i n  a d d i t i o n  t o  t h e  
amount o f  wa t e r  being pumped, a r e  t h e  t r a n s m i s s i b i l i t y  of t h e  s o i l  
and t h e  d i s t a n c e  of  t h e  w e l l  from t h e  r i v e r .  I n  g e n e r a l  terms, 
u s ing  1964 a s  an example when pumping i n  t h e  v a l l e y  t o t a l e d  230,000 
a c r e  f e e t ,  it was e s t i m a t e d  t h a t  s t ream f low  i n  t h e  Arkansas R ive r  
would have been i n c r e a s e d  by a minimum of 50,000 a c r e  f e e t  i f  t h e r e  
had been no pumping and t h e  n e t  g a i n  t o  t h e  r i v e r  cou ld  have been 
a s  much a s  100,000 a c r e  feet .  

Water u s e r s  appear ing  a t  t h e  meeting urged t h a t  a change be 
made i n  t h e  one-half  m i l e  spac ing  requirement  between wells s i n c e  
i n  some cases, f o r  example, a person would n o t  be a b l e  t o  d r i l l  a . 
w e l l  on h i s  own l a n d  when it was surrounded by e x i s t i n g  w e l l s .  
Also,  a uniform, s t a t e w i d e  requirement  such a s  t h i s  i s  r a t h c z  d i f f i -  
c u l t  because ground wa te r  c o n d i t i o n s  vary  from county t o  county and 
even from s e c t i o n  t o  s e c t i o n  w i t h i n  a county.  
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Othe r  s u g g e s t i o n s  p r e s e n t e d  t o  t h e  committee inc luded:  ( 1 )  
Wells i n  be ing  a t  t h e  time of t h e  passage  o f  House B i l l  No. 1066 
shou ld  be  exempted from i t s  p r o v i s i o n s  a s  t h i s  law should  app ly  t o  
f u t u r e  wells on ly ;  (2 )  t h e  c o n t r o l  of  underground wa t e r  usage  should  
be  l e f t  t o  l o c a l  d i s t r i c t s ;  (3) t h e  p r o v i s i o n  i n  t h e  law should  be 
e l i m i n a t e d  t h a t  p l a c e s  t h e  burden upon t h e  underground wa t e r  u s e r  t o  
show t h a t  h i s  w e l l  i s  n o t  damaging o t h e r  u s e r s ,  w i t h  t h e  hope t h a t  
t h e  Genera l  Assembly would d e c l a r e  t h a t  t h e  presumption i s  t h a t  a 
w e l l  i n  e x i s t e n c e  on t h e  d a t e  o f  passage  of  t h e  law is  n o t  damag- 
i ng ;  (4 )  m u l t i p l e  d i v e r s i o n  p o i n t s  shou ld  be  a l lowed t o  pe rmi t  d i t c h  
companies t o  pump up tl ? g u l a t e d  amount of w a t e r  p e r  a c r e  b u t  n o t  
i n  exce s s  of  t h e i r  r iv l  : r e e s ;  (5) w a t e r  should  be  s o  used t h a t  
i t s  r e t u r n  f l ow  would L - ~ L U L - ~ ~  t o  t h e  a q u i f e r  where it o r i g i n a t e d ,  
w i t h  t h i s  p r o v i s i o n  app ly ing  t o  new u s e r s  on ly ;  ( 6 )  c o n s i d e r a t i o n  
should  be g iven  t o  t h e  requ i rement  t h a t  s u r f a c e  u s e r s  main ta in  
e l e v a t i o n  of t h e i r  p o i n t s  of d i v e r s i o n  a s  t h e y  h i s t o r i c a l l y  were, 
r a t h e r  t h a n  pe rmi t  them t o  b u i l d  up and t h e n  r e q u i r e  s u r f a c e  u s e r s  
t o  r a i s e  t h e  w a t e r  up t o  f i l l  t h e i r  d i t c h e s ;  (7 )  c o n s i d e r a t i o n  
should  be g iven  t o  pe rmi t  any person  who e l i m i n a t e s  phrea tophy tes  
t o  u se  t h e  wa t e r  sa lvaged  t h e r e b y  and a l s o  t o  r e c h a n n e l i z a t i o n  of 
o u r  r i v e r s ;  (8)  t h e  law on w a t e r  conservancy d i s t r i c t s  should  pro- 
v i d e  f o r  board members t o  be  e l e c t e d ;  and ( 9 )  a g r i c u l t u r a l  u s e r s  of 
w a t e r  should  have major  r e p r e s e n t a t i o n  on t h e  v a r i o u s  wa t e r  boards  
and commissions of  t h e  s t a t e .  

The c l o s i n g  p a r t  of t h e  meet ing i n  La J u n t a  was devoted t o  a 
q u e s t i o n  and answer pe r i od  r e g a r d i n g  t h e  a d m i n i s t r a t i o n  of House 
B i l l  No. 1066, a s  f o l l ows :  

Ques t i on :  What does  t h e  d i v i s i o n  e n g i n e e r  mean when he 
u s e s  t h e  term imp l emen ta t i on ,o f  t h e  1965 wa t e r  l e g i s l a -  
t i o n ?  

Answer: M r .  John P a t t e r s o n ,  d i v i s i o n  e n g i n e e r  f o r  t h e  
Arkansas River ,  s a i d  t h a t ,  f i r s t  of  a l l ,  t h i s  i s  no ea sy  
problem, which i s  p a r t  o f  t h e  r e a son  he had been i n t e r -  
e s t e d  i n  s e t t i n g  up an a d v i s o r y  committee composed of 
d i t c h  and w e l l  u s e r s .  The law a s  w r i t t e n ,  i f  l i t e r a l l y  
i n t e r p r e t e d ,  cou ld  be  v e r y  rough,  b u t ,  he con t inued .  
even i f  eve ry  w e l l  were s h u t  down, t h i s  would sf lot 
s a t i s f y  a l l  of  t h e  s u r f a c e  u s e r s .  

Ques t ion :  What a r e  t h e  p l a n s  f o r  implementing the 1 ~ 6 5  
l e g i s l a t i o n  a long  t h e  Arkansas River?  

Answer: M r .  P a t t e r s o n  s a i d  t h a t  t h i s  was t h e  purpose of  
t h e  a d v i s o r y  committee t h a t  had been appo in t ed  -- t o  t r y  
t o  g e t  l o c a l  p a r t i c i p a t i o n  f o r  t h e  f o r m u l a t i o n  of recom- 
mendations f o r  h i s  o f f i c e  t o  c o n s i d e r  i n  implementing 
t h i s  1965 wa t e r  l e g i s l a t i o n .  He added t h a t  v a r i o u s  
p roposa l s  have been o f f e r e d ,  and he hoped t h e y  would 
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a b l e  t o  come up w i t h  something a t  t h e  a d v i s o r y  commit- 
t e e ' s  meet ing  t h i s  evening.  

Q u e s t i o n :  W i l l  t h e  d a t e  a w e l l  was d r i l l e d  have any 
b e a r i n g  on whether  it i s  s h u t  t ~r not?  

Answer: M r .  P a t t e r s o n  i n d i c a t e u  L I I ~ ~  he though t  t h e  age  
o f e l l  would r e c e i v e  some c o n s i d e r a t i o n .  He p o i n t e d  
o u t  t h a t  H. B e  1066 mere ly  r e a f f i r m e d  t h e  s t a t e ' s  appro-  
p r i a t i o n  o f  w a t e r  d o c t r i n e ,  b u t  it l e f t  t h e  S t a t e  
Engineer  w i t h  a  g r e a t  d e a l  of l a t i t u d e  i n  t h e  adminis-  
t r a t i o n  of  t h i s  law. M r .  P a t t e r s o n  r e p o r t e d  t h a t  t h e  
d i s t a n c e  of a w e l l  f rom t h e  s t r e a m  i s  n o t  t h e  d e t e r m i n i n g  
c r i t e r i a ;  t h i s  c r i t e r i a  i s  t h e  time it t a  well t o  
a f f e c t  s t r e a m  f l o w  i n  t h e  r i v e r .  

Q u e s t i o n :  I f  no agreement  i s  reached  a t  t h e  meet ing  t h i s  
evening,  what w i l l  be  done on May 1 5 t h ?  

Answer: M r .  P a t t e r s o n  s t a t e d  t h a t ,  u n l e s s  t h e r e  i s  a 
f l o o d ,  it w i l l  be a m a t t e r  t o  implement t h e  b i l l  t o  pre-  
s e r v e  e x i s t i n g  a d j u d i c a t e d  r i g h t s  c o n s i s t e n t  w i t h  t h e  
economy of t h e  v a l l e y .  H e  doubted  t h a t  t h e  r e g u l a t i o n  
would b e  a s  s e v e r e  a s  many peop le  t h i n k  it w i l l  be.  

Ques t ion :  How can t h e  law and i t s  a d m i n i s t r a t i o n  penal -  
i z e  one man and n o t  a l l  w e l l  owners? 

Answer: M r .  P a t t e r s o n  a g r e e d  t h a t  t h i s  posed a d i f f i c u l t  
problem, b u t  he s a i d  t h a t ,  r a t h e r  t h a n  s h u t t i n g  down 
e v e r y  w e l l ,  t h e  S t a t e  E n g i n e e r ' s  O f f i c e  was w e l l  w i t h i n  
i t s  r i g h t s  t o  se t  up a management sys tem t o  b e s t  u t i l i z e  
t h e  w a t e r s  w i t h i n  a r i v e r  b a s i n .  

Q u e s t i o n :  If  one w e l l  can  be  s h u t  down by t h e  S t a t e  
Eng inee r ,  what i s  t o  keep o u r  n e i g h b o r i n g  s t a t e s  from 
coming i n  and s h u t t i n g  a l l  of t h e  wells down? 

Answer: M r .  P a t t e r s o n  s t a t e d  t h a t  t h e  r e l a t i o n s h i p  be- 
tween Colorado and i t s  ne ighbor ing  s t a t e s  ~ v e r n e d  by 
i n t e r s t a t e  compacts w i t h  r e s p e c t  t o  w a t e r  s o  long  
a s  Colorado meets  i t s  commitments under  trlcse compacts ,  
t h e s e  s t a t e s  may n o t  e n t e r  i n t o  t h e  c o n t r o l  of  w a t e r  
w i t h i n  Colorado.  

Q u e s t i o n :  What was t h e  r e a s o n  t h e  Genera l  Assembly 
passed H. B. 1066 i n  t h e  f i r s t  p l a c e ?  

Answer: R e p r e s e n t a t i v e  Cook s a i d  t h a t  t h e  primary pur- 
pose  of H. B. 1066 was t o  p r o t e c t  t h e  r i g h t s  of p r i o r  
u s e r s  a c c o r d i n g  t o  t h e  p r o v i s i o n s  of t h e  s t a t e ' s  c o n s t i -  
t u t i o n .  T h i s  purpose  was tempered by a l l o w i n g  t h e  S t a t e  



Engineer t o  adopt r u l e s  and r s g u l a t i o n s  i n  t h e  adminip- 
t r a t i o n  of t h i s  a c t ,  adding t h a t  there was no ques t ion  
but  what s e n i o r  r i g h t s  have been and a r e  be in  h u r t  
through t h e  use of wells. Representa t ive  Coo 1pointed
o u t  t h a t  t h e  members of t h e  General Assembly have t o  
look t o  t h e  f u t u r e  when cons ider ing  proposed l e  i s l a t i o n ,  
which i n  t h i s  case  included t h e  f u t u r e  growth o? t h e  
s t a t e  and t h e  b e s t  use  of water. He concluded h i e  re-  
marks by saying t h a t  thirs law w i l l  b e n e f i t  t h e  upper p a r t  
a s  well a s  t h e  lower p a r t  of t h e  v a l l e y  and aga in  noted 
t h a t  t h e  law provides  a f l e x i b l e  means of r egu le t ioh .  

The c o m m i t t e e ~ s  meeting i n  F o r t  Morgan was held on J u l y  18th ,  
nea r  t h e  end of t h e  i r r i g a t i o n  season f o r  many farmers  and a t ime 
when s e v e r a l  weeks of experience had been obtained under t h e  work- 
ings  of House B i l l  No. 1066. I n  b r i e f ,  t h e  program of t h e  S t a t e  
Engineer 's  Of f i ce  t o  admin i s t e r  t h e  South P l a t t e  River  under t h i s  
law included t h e  fol lowing gu ide l ines :  

1. Every d i t c h  must use  aur fece  water  t o  t h e  e x t e n t  it i s  
a v a i l a b l e  t o  supply i t s  water  r i g h t s .  

2. when s u r f a c e  f lows a r e  not  s u f f i c i e n t  t o  supply decreed 
r i g h t s ,  t h e  amount a v a i l a b l e  should be augmented by pum ing from 
t h e  underflow, e i t h e r  d i r e c t l y  t o  land o r  i n t o  t h e  d i t c  R . 

3. It w i l l  be necesbary t h a t  d i t c h  o f f i c i a l s  des igna te  t h e  
wells t h a t  a r e  t o  be used, and t h e  amount pumped w i l l  be charged 
a g a i n s t  t h e  decreed amount. 

4. I n  times of shor tage ,  no d i t c h  may r e c e i v e  more than  i t s  
decreed amount from a l l  sources.  

5. (4n demand of a s e n i o r  d i t c h  which cannot o b t a i n  i t s  f u l l  
decreed amount from a l l  sources ,  t h e  water  commissioner w i l l  cur-
t a i l  uses  by j u n i o r  a p  r o p r i a t o r s  u stream, inc luding  pumping from 
t h e  underflow, u n t i l  tRe s e n i o r  r i g  Rt i s  suppl ied.  

6 .  Ground water  u se re  may n e g o t i a t e  f o r  r e s e r v o i r  water  a s  
a replacement by means of exchange which would enable  them t o  make 
use of ground water  and t h e  f a c i l i t i e s  f o r  ob ta in ing  t h e  same. 

A s  repor ted  t o  t h e  committee by t h e  S t a t e  Engineer, t h i s  program t o  
admin i s t e r  t h e  South P l a t t e  River under t h e  provis ions  of House B i l l  
No. 1066 was put  i n t o  e f f e c t  and proved t o ' b e  workable, a t  l e a s t  for 
a while ,  bu t  t h e  program broke down wi th in  a few weeks a f t e r  having 
been put i n t o  ope ra t ion  when a shor tage  developed dur ing  t h e  l a s t  
p a r t  of May i n  t h e  S t e r l i n g  a rea  and t h e  s e n i o r  decree i n  t h a t  a rea  
shu t  down j u n i o r  d i t c h e s  upstream having some 220 cubic  second f e e t  
i n  su r face  r i g h t s .  



In .tamno of enforcement erctfona t h e  S t a t e  En iireer re, o r t d  
t h a t  injunctionr were be in  sou h t  aga ins t  t h r e r  we1P omerr  fn the 
Arkansas Val ley f o r  v io la t9hg tae d i r e c t i v e  of  t h e  d i v i s i o n  sngi-  
nee2 t o  cesae pumping, and e s i m i l a r  s u i t  wae f i l e d  aRa i n s t  t h e  c i t y  
of Fork Morgan i n  t h e  South P l a t t e  Riv,@rBasin, A t  t e s&mtlsaa,  
however, the  Weldon Val ley I r r i g a t i o n  Cowsin 'had bruu h t  auf t  i n  
Orbeley a g a i n s t  t h e  S t a t e  E n g i n s e r f s  Office X emanding fh a t  -11s be 
regu la t ed  t o  p r o t e c t  t h e  company's 1881 su r face  p s i s r i t y  d a t e ,  

Seve ra l  water  u s e r s  a t t e n d i n g  t h e  F o r t  Morgan meeting re-
ported t h e i r  f e e l i n g s  about t h e  1965 water  l e g i s l a t i o n ,  One person
suggested t h a t  t h e  problem of adminis te r ing  s u r f a c e  and under round 
water  is  a probtam of d i s t r i b u t i o n  and t h e  e f f i c i e n t  u t i l i z a t  !an of 
t h e  t o t a l  supply,  and l e g i s l a t i o n  is  needed t h a t  w i l l  recognize
t h a t ,  i n  t h i s  a rea  of t h e  s t a t e ,  w e l l s  a r e  f u l l y  as important t o  
t h e  oves -a l l  economy a s  s u r f a c e  water ,  

Another water  user commented t h a t  t h e  ind iv idua l  farmer has 
t r i e d  t o  so lve  t h e  problem of i n s u f f i c i e n t  r a i n f a l l  by modern too l-- i n ' t h i a  c a m  us ing  wells t o  draw on water s u p p l i e s  s t o r e d  En 
underground formations.  He s a i d  t h a t  wells were f i r s t  i n s t a l l e d  t o  
augment s u r f a c e  swppl ies  of water ,  bu t  t h e  f a c t  today i s  t h a t  sur -
face supp l i e s  a r e  used t o  augment underground water  supp l i e s .  

It was suggested.  t h a t  Senate  B i l l  No. 3, 1966 s e s ~ i o n  con- 
t a i n e d  t h e  answers t o  so.me of t h e  problems a lon  'f t h e  South ~ i a t t a  
River,  bu t  no t  a l l  of them. Other  suggeet ions  ncludrd: 

1. 	 Ample compensation should be provided referees in-
volved i n  water  ad jud ica t ions ,  

Any law r e l a t i n g  t o  t h e  waters  of t h i s  s t a t e  should 
d e c l a r e  t h a t  t h e  d o c t r i n e  of a p r o p r i a t i o n  a s  it 
r e l a t e s  t o  p r i o r i t y  owners sha!1 inc lude  waters  pro- 
duced by t h e  s tockholders  o r  landowners of a d i s -  
t r i c t  and used on l ands  sup  l i e d  by such p r i o r i t y  
owners. No more wells shou!d be d r i l l e d  on t h e  
South P l a t t e  River  u n t i l  such time as  s u f f i c i e n t  and 
proper  l e g i s l a t i o n  has been enacted t o  r e g u l a t e  t h e  
use and d i s p o s i t i o n  of water  der ived  from such wells, 

3. 	 Wells not  under d i t c h e s  should e i t h e r  t a k e  t h e i r  
decreed d a t e  o r  an a t t empt  should be made t o  admin- 
ister such w e l l s  under Senate  8411 No, 367, which 
might g i v e  t h e  w e l l  owners more p r o t e c t i o n  than  
secur ing  p r i o r i t i e s .  

4, 	 An amendment t o  t he  change of a point of diversion 
s t a t u t e  ehould be enacted al lowing pumps t o  be sup-
plemental  p o i n t s  of d ive r s ion .  The p r i o r i t y  owners 
would be requi red  t o  b r i n g  such change f o r  supple- 
mental p a i n t s  of d i v e r s i o n  and c o n t r o l  of t h e  use of 
t h e  pumps covered by such decree.  

x x i  



5 .  	 A f t e r  such change o r  decree,  then  a l l  water  produced 
fram t h e  wells a f f e c t e d  thereby  sRauld be charged
a g a i n s t  t h e  d i r e c t  decree  of t he  p r i o r i t y  owner. 

6. 	 One of t h e  most dangefous and d i f f i c u l t  problems i n  
+he admin i s t r a t ion  of Hater i s  what is knsm a s  a 
f u t i l e  c a l l  on t h e  r i v e r  where t h e  c a l l i n g  appropri-  
a t o r  can never  g e t  any o r  very l i f t l e  of t h e  water 
c a l l e d  from a J u n i o r  appropr ia f  o r  upstream. Cer t a in  
case  law has  been announced t h a t  shoQfd be enacted 
i n t o  s t a t u t o r y  law: 

( a )  One i s  no t  e n t i t l e d  t o  command t h e  whole 
o r  a s u b s t a n t i a l  f low of t h e  s t ream merely t o  f a c i l i -  
t a t e  h i s  t ak ing  t h e  f r a c t i o n  of t h e  whole f low t o  
which he i s  e n t i t l e d .  

(b) J u n i o r  a p p r o p r i a t o r s  should not  be re-
qui red  t o  s h u t  off t h e i r  water  when they  a r e  so  
c i t u a t s d  t h a t  s h u t t i n g  them down would not  r e s u l t  
i n  improving t h e  water  supply of t h e  s e n i o r  appro- 
p r i a t o r .  

The members of t h e  committee met i n  Denver on September 27, 
1966, t o  review t h e  va r ious  recommended chan es t h a t  had been sub- 
mi t ted  a t  t h e i r  meetings he ld  prev ious ly  i n  ?965 and 1966. During
t h e  course  of t h i s  meeting, t h e  S t a t e  Engineer was asked how he 
f e l t  House B i l l  No. 1066 had worked o u t  ove r -a l l .  As shown i n  t h e  
committee's minutes: "Mr. Owens s a i d  t h a t  he d i d  no t  be l i eve  H. B e  
1066 had worked o u t  t o o  w e l l .  If it is  rf i d l y  adminis tered,  it 
w i l l  para lyze  t h e  economy of s e v e r a l  count 1cs, Yet, M r .  Owens 
continued, i f  it i s  adminis tered haphazardly o r  loose ly  t o  merely 
l i m i t  pumping c l o s e  t o  s t reams,  no hing much would be done f o r  t h e  
su r face  u s e r s  and, a t  t h e  same t i mQ, i nd iv idua l  w e l l  owners would 
be s e r i o u s l y  in ju red .  The only workable s o l u t i o n  is  t o  use a com- 
b ina t ion  of s u r f a c e  r i g h t s  and wel l s .  

nMre Owens explakned t h a t ,  when s u r f a c e  r i g h t s  were f i r s t  
g ran ted ,  t h e  u s e r s  had s u f f i c i e n t  a t e r  f o r  t h e  type of c rops  grown 
a t  t h a t  time, such a s  wheat, which took one o r  two i r r i g a t i o n s  e a r l y  
i n  May, and t h e  water  l e f t  could b6 used f o r  more va luab le  crops.  
Sugar b e e t s  began t o  be  Pro" , aldng wi th  corn,  which meant an 
extens ion  of t h e  i r r i g a t  on season through August. Farmers today 
cannot make a l i v i n g  u n l e s s  they  grow higher-value c rops  r equ i r ing  
more wa t e r m  

n M r .  Owens s a i d  t h a t  t h e  members were go in  t o  have t o  smal- 
r e s e n t  uses  -- w e l l s  and d i t c h e s  -- and t4i s  should be done 

I namatee reea t i v e l y  simple, c l e a r - c u t  b i l l .  Th i s  w i l l  have t o  be 
worked o u t  on a Very l o c a l  basis so t h a t  su r face  water may be used 
where t h e r e  a r e  no wells bu t  r e q u i r e  t h e  use of we i l s  i f  ground- 
water  i s  a v a i l a b l e .  He f e l t  t h a t  t h e  l e g i s l a t u r e  and t h e  S t a t e  
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En ineer's Of f i ce  were caught i n  t h e  middle of t h e  changin egri-
cu!! lem w i l lt u r a l  economy and c o n d i t i o n s  i n  t h i s  s t a t e ,  and t h e  pro ! 
no t  be solved u n t i l  t h e  v a r i o u s  wate r  u s e r s  can learn t o  l i v e  Ca-. H e  hoped t h a t  he would see t h e  day when e wll uoer  and artheri t c h  u s e r  w i l l  come i n  and s i t  down t o g e t h e r  t o  wark o u t  t h e i r  
problems on t h e  Eas te rn  S lope  i n  t h e  same manner as  ha6 been dune 
on t h e  Western Slope.  

Comments were a l s o  reques ted  by t h e  committee w i th  r e s p e c t  
t o  t h e  F e l l h a u e r  Case upholding t h e  s h u t t i n g  down of a  we l l  by t h e  
S t a t e  Engineer under t h e  prov is ion6  of House B i l l  No. 1066.5 M r .  
James D. Geis s inge r ,  a s s i s t a n t  a t t o r n e y  gene ra l ,  r epo r t ed  t h a t  i n  
t h i s  d i s t r i c t  c o u r t  a c t i o n  t h r e e  days  were devoted t o  t h e  t a k i n g  of 
evidence and, a f t e r  denying t h e  de fendan t ' s  motion t o  d i smiss ,  t h e  
c o u r t  r u l e d  t h a t  H. B. 1066 was c o n s t i t u t i o n a l  and gran ted  a tempo-
r a r y  i n j u n c t i o n  a g a i n s t  t h e  pumping of M r .  F e l l h a u e r ' s  wel l .  The 
c a s e  was brought t o  t h e  s t a t e  supreme c o u r t  on t h e  b a s i s  of t h e  
lower c o u r t ' s  r e f u s a l  t o  s t a y  t h e  temporary in junc t ion .  A s  of 
September 27th ,  t h e  day of t h e  committee's meeting, t h e  a t t o r n e y s  
on bo th  s i d e s  were t r y i n g  t o  work o u t  s t i p u l a t i o n s  s o  t h a t  a l l  ques- 
t i o n s  concernin  t h i s  law could be covered,  i nc lud ing  i t s  c o n s t i t u -
t i o n a l i t y  a s  we 11 a s  t h e  c r imina l  p e n a l t i e s  i n  s e c t i o n  t h r e e  of t h e  
b i l l .  M r .  Ge i s s inge r  s a i d  t h a t  t h e  S t a t e  Engineer ' s  O f f i c e  hopes t o  
have a  t r i a l  f o r  a  permanent i n j u n c t i o n  and then  b r ing  t h e  m a t t e r  
be fo re  t h e  s t a t e  supreme c o u r t  s o  t h a t  t h e  General  Assembly w i l l  
know what p a r t i c u l a r s  it wants t o  amend i n  t h e  1967 se s s ion .  

Committee Recommendations 

A s  mentioned prev ious ly ,  committee members placed major ern- 
p h a s i s  dur ing  1965 and 1966 on reviewing (1)  t h e  admin i s t r a t i on  of 
House B i l l  No. 1066 and Sena te  B i l l  No. 367, 1965 s e s s i o n ,  and (2)  
l e g i s l a t i v e  changes f o r  c o n s i d e r a t i o n  i n  t h e  1967 r e g u l a r  s e s s i o n . .  
With r e s p e c t  t o  t h e  f i r s t  a s p e c t  of t h e  committee's s tudy,  t h e  
members b e l i e v e  t h a t  t h e  a d m i n i s t r a t i v e  programs i n s t i t u t e d  under 
t h e  p rov i s ions  of t h e  1965 water  l e g i s l a t i o n  were about  a s  e f f e c t i v e  
a s  could reasonably be expected under t h e  c i rcumstances .  However, 
t h e  committee hopes t h a t  e x i s t i n g  s t a f f  vacanc ies  i n  t h e  o f f i c e  of 
t h e  S t a t e  Engineer w i l l  be f i l l e d  s h o r t l y  and t h a t  g r e a t e r  a t t e n -  
t i o n  can t h e r e f o r e  be devoted t o  implementing t h e s e  laws. 

I n  connect ion wi th  t h e  p rov i s ions  of Sena te  B i l l  No. 367, 
Appendix B c o n t a i n s  a  summary of t h e  a c t i v i t i e s  of t h e  Colorado 

5 .  See Appendix A f o r  the t e x t  of t h e  d e c i s i o n  of Judge William 
E. Rhodes, Pueblo D i s t r i c t  Court ,  i n  t h i s  case .  
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Ground Water C a m i s s i o n  f o r  t h e  18-month per iod  fo l lowing  t h e  pae-
sage of t h i s  a c t ,  Appendix C listti t h e  meetings he ld  b t h e  com- 1mission du r ing  t h i s  per iod ,  and Appendix D i s  a t a b u l a t  on ,  
c o u n t i e s ,  of  t h e  f e e  wall  permits i s sued  and denied from Mayb17 

I 1965, through October 31, 1966. The f i n a l  item accompanying thk. 
r e p o r t ,  Ap endix E,  i s  a map as of  November 
1966, of tRa b a s i n s  i n  
Colorado under t h e  

So f a r  a s  changes f o r  l e g i s l a t i v e  c o n s i d e r a t i o n  i n  t h e  1967 
s e s s i o n  a r e  concerned, based on meetings conducted by t h e  committee 
i n  1965 and 1966, it appears  t h a t  a  g r e a t  d e a l  of misunderstanding 
cont inues  t o  e x i s t  among u s e r s  of unde round wa te r  i n  t h i o  a t a t e  
wi th  r e s p e c t  t o  Colorado 's  b a s i c  wa te r  'Paws a s  e s t a b l i s h e d  by t h e  
c o n s t i t u t i o n .  This  misunderstanding makes a s u b s t a n t i a l  problem 
even more d i f f i c u l t .  For  example, a t  one of the committee's meet-
i n  s one wate r  u s e r  made t h e  s ta tement  t h a t  " t h e r e  was no law i n  
t h9s s t a t e  a g a i n s t  wells a t  t h e  time they  were put  i n b H  Th i s  
s ta tement  i s  n o t  completely t r u e ,  b u t  it r e p r e s e n t s  a common m i s -
concept ion r e s u l t i n g  from y e a r s  of u n c e r t a i n t y  and doubt  i n  Colorado 

I 	 i n  regard  t o  t h e  use  of underground water.  

The use  o f  wa te r  i n  Colorado i s  governed fundamentally by t h e  
p rov i s ions  of t h e  s t a t e ' s  c o n s t i t u t i o n  t h a t  was adopted i n  1876, o r  
some 90 y e a r s  ago. I n  e f f e c t ,  S e c t i o n s  5 and 6 of A r t i c l e  X V I  of 
Colorado's  C o n s t i t u t i o n  d e d i c a t e  t h e  wa te r s  i n  t h e  s t a t e  t o  t h e  
people s u b j e c t  t o  t h e  d o c t r i n e  of p r i o r  app rop r i a t i on .  Under t h i s  

I - d o c t r i n e ,  t h e  f i r s t  person t o  be awarded a r i g h t  o r  decree  i s  super-
t ,I7 . , 	 i o r  t o  a l l  subsequent ri  h t s  o r  dec rees  f o r  t h e  same b e n e f i c i a l  use  

% " * '  	 of wate r ,  o r  ' f i r s t  i n  t9me, f i r s t  i n  r i g h t , *  and when t h e r e  i s  an 
i n s u f f i c i e n t  supply of wate r ,  u s e r s  a r e  denied t h e  r i g h t  t o  d i v e r t  
wa te r  f o r  themselves i n  t h e  r e v e r s e  o r d e r  of t h e i r  decreed d a t e s .  

H i s t o r i c a l l y ,  t h e  d r i l l i n g  of w e l l s  t o  pump water  from under- 
ground s u p p l i e s  f o r  use  i n  i r r i g a t i o n  d i d  n o t  become a widespread 
p r a c t i c e  i n  Colorado u n t i l  a f t e r  World War X I .  A t  t h a t  t ime t h e  

:i, s t a t u t e s  of t h e  s t a t e  d i d  n o t  c o n t a i n  any laws s p e c i f i c a l l y  r e l a t i n g  
- t o  t h e  u se  of underground wa te r  and, excep t  f o r  c o u r t  c a s e s  brought 

under t h e  c o n s t i t u t i o n a l  p rov is ion6 ,  t h e r e  was no s t a t u t o r y  d i r ec -  
t i o n  a s  t o  t h e  r i g h t s  of w e l l  owners. Many well owners be l ieved  
then ,  j u s t  a s  many w e l l  owners b e l i e v e  today,  t h a t  any wate r  under- 
l y i n g  t h e i r  l a n d s  belonged t o  them and t h i s  wa te r  was t h e i r s  t o  use  
a s  they  saw f i t .  However, under t h e  p rov i s ions  of t h e  s t a t e ' s  
c o n s t i t u t i o n ,  t h e  s t a t e  supreme c o u r t  r u l e d  on s e v e r a l  d i f f e r e n t  
occas ions  t h a t  i f  t h i s  underground wa te r  was t r i b u t a r y  t o  wate r  
f lowing on t h e  s u r f a c e ,  i t s  use  came under t h e  c o n s t i t u t i o n a l  doc- 
t r i n e  of r i o r  a p  r o p r i a t i o n  and could be used on ly  when s e n i o r  
wate r  r i g  gt s  had geen s a t i s f i e d .  House Bill N o .  1066, therefore, 
d i d  no t  change t h e  e x i s t i n g  law, b u t  on ly  supp l i ed  s t a t u t o r y  d i r e c -  
t i o n  t o  a s i t u a t i o n  t h a t  had long been c o n t r o l l e d  by c o n s t i t u t i o n a l  
law a s  i n t e r p r e t e d  by t h e  s t a t e  c o u r t s .  
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I n  o t h e r  words, t h e  c o u r t ' s  p o s i t i o n  c o n s t i t u t e d  t h e  law 
f o r  Colorado when many of t h e  i r r i g a t i o n  wells i n  t h e  s t a t e  were 
d r i l l e d  wi th in  t h e  p a s t  20 y e a r s  and, p r i o r  t o  1965 a t  l e a s t ,  whi le  
t h e r e  was no a p e c i f i c  law a g a i n s t  t h e  d r i l l i n g  of many of t h e s e  
wells, where t hey  were d r i l l e d  i n t o  underground format ions  t h a t  were 
p a r t  of a f lowing stream; t h e i r  use could l e g a l l y  be made on ly  with-
i n  t h e  o r d e r  of t h e  p r i o r i t y  dec rees  on t h e  t r i b u t a r y  s u r f a c e  flow. 
The f i r s t  law r e q u i r i n g  t h e  r e  i s t r a t i o n  of wells was enacted by t h e  
General  Assembly i n  1957. It 1s h igh ly  s i g n i f i c a n t  t o  no te  t h a t  
t h e  .law a s  enac ted  s t a t e d  i n  p a r t :  "A permit  s h a l l  no t  have t h e  e f -  
f e c t  of r a n t i n  o r  c o n f e r r i n g  a ground water  r i g h t  upon t h e  u s e r  
nor  s h a l7 anyth7n i n  t h i s  a r t i c l e  be s o  construed."  (Sec t ion  
148-18-7, C.R.S. Y963). 

However, i n  t h e  absence o f  any o t h e r  s p e c i f i c  s t a t u t o r y  
language p r i o r  t o  1965, i n d i v i d u a l  fa rmers  i n  Colorado inves ted  . 
thousands of d o l l a r s  i n  developing underground water  a s  a source  of 
supply f o r  t h e i r  crops .  It i s  no wonder, t hen ,  t h a t ,  i n  a d d i t i o n  
t o  being viewed a s  a change i n  t h e  s t a t e ' s  b a s i c  wate r  law, which it 
was no t ,  t h e  adopt ion  of House B i l l  NO. 1066 i n  p a r t i c u l a r  i n  t h e  
1965 s e s s i o n  was considered a s  a t h r e a t  t o  t h e i r  persona l  l i v e l i h o o d  
and a t a k i n g  of t h e i r  p roper ty  wi thout  due process  of  law. Under 
t h e s e  cond i t i ons ,  it i s  no t  s u r p r i s i n g  t h a t  many persons  view t h e  
General  Assembly's a c t i o n  i n  1965 wi th  d e e p f e l t  b i t t e r n e s s  and re-
sentment, when t h e  main t h i n g  wrong w i t h  t h i s  l e g i s l a t i o n  i s  t h a t  it 
was enacted some 20 o r  30 y e a r s  l a t e r  t h a n  it should have been. 

The members of  t h i s  committee have s t r u g g l e d  wi th  t h i s  prob- 
lem f o r  s e v e r a l  months, keeping i n  mind t h e  moral as w e l l  a s  t h e  
l e g a l  a s p e c t s  of t h e  s i t u a t i o n ,  and we have reached t h e  conclusio~n 
t h a t ,  i n  o r d e r  t o  b e s t  u t i l i z e  t h e  wate r  r e sou rces  of t h e  s t a t e  
wi thout  m a t e r i a l l y  a f f e c t i n g  t h e  economy of some a r e a s  of  t h e  s t a t e ,  
and numerous i n d i v i d u a l s  a s  w e l l ,  t h e  s t a t e  should provide f o r  t h e  
optimum b e n e f i c i a l  use  of wate r  f o r  i r r i g a t i o n  purposes by expand- 
i ng  t h e  b a s i c  p rov i s ions  i n  House B i l l  No. 1066 t o  provide t h e  
S t a t e  Engineer w i t h  more s e c i f i c  s t a t u t o r y  g u i d e l i n e s  t o  apply 
e q u a l l y  t o  s u r f a c e  dec ree  Ro l d e r s  and w e l l  owners. These g u i d e l i n e s  
should be based on t h e  fo l lowing  p r i n c i p l e s :  

1. 	 Where wate r  is  cons idered  a s  one source ,  whether 
f lowing on t h e  s u r f a c e  o r  l o c a t e d  i n  underground f o r -  
mations t r i b u t a r y  t o  t h e  s u r f a c e  f low, i ts  use  should 
be governed by t h e  d o c t r i n e  of p r i o r  a p p r o p r i a t i o n  
a s  provided i n  t h e  s t a t e ' s  c o n s t i t u t i o n ,  tempered 
wi th  management programs e s t a b l i s h e d  by t h e  S t a t e  En- 
g i n e e r  t o  o b t a i n  t h e  optimum b e n e f i c i a l  u se  o f  t h e  
a v a i l a b l e  water .  

2. 	 I n  determining t h e  amount of a v a i l a b l e  wate r ,  t h e  
S t a t e  Engineer should inc lude  wate r  s t o r e d  i n  under- 
ground water  fo rmat ions  a s  w e l l  as water f lowing on 
t h e  su r f ace .  
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3, 	 Pro rams t o  manage t h e  a v a i l a b l e  water should be 
des!gned n o t  only  t o  o b t a i n  t h e  o  timum b e n e f i c i a l  
use  of t h a t  wate r  which is  a v e i l agle, bu t  a l s o  t a  
deve1o.p con re rva t ion  programs of ground wa te r  re-
charge i n  t h o s e  areas where t h e  wate r  underground i s  
t r i b u t a r y  t o  s u r f a c e  flow. 

4. 	 Mult ip le  p o i n t s  of d i v e r s i o n  should be ~ e q u i r e d ,
where p o s s i b l e ,  i n  o r d e r  t o  achieve t h e  maximum bene- 
f i t s  under t h e  management programs developed by t h e  
S t a t e  Engineer, 

5. 	 P r a c t i c a l  a s  well a s  l e g a l  e f f e c t s  should be con-
s i d e r e d  i n  t h e  management of ou r  wa te r  r e sou rces  s o  
t h a t ,  f o r  example, c l e a r l y  f u t i l e  c a l l s  f o r  wa te r  
by r e n i o r  a p p r o p r i a t o r s  downstream would be suatan-
t i a l l y  reduced, i f  n o t  e l imf na t e d  e n t i r e l y ,  

However, whi le  g e n e r a l  agreement was reached on t h e s e  p r i n c i -  
p l e s ,  t h e  committee members were unable t o  a  cee on any s p e c i f i c
s t a t u t o r y  language t o  propose f o r  c o n s i d e r a t  Pon i n  t h e  1967 se s s ion .  
In s t ead ,  t h o  members voted t o  recommend t h a t ,  d u r i n  t h e  1967-68 . 
biennium, t h e  L e g i s l a t i v e  Council  should be d i r e c t e  !t o  appoin t  a 
committee t o  exp lo re  t h e  v a r i o u s  r a m i f i c a t i o n s  of enac t ing  t h e s e  4:

F:,
1 .-p r i n c i p l e s  i n t o  law and t o  develop s p e c i f i c  s t a t u t o r y  language - .--' 4.

thereon.  ?-& 
.,-+ 

S p e c i f i c a l l y ,  i n  terms of  l e g i s l a t i v e  a c t i o n  i n  t h e  1967 
s e s s i o n  t h e  committee recommends t h a t  t h e  accompanying b i l l  be 
f avo rab iy  considered.  Th i s  measure, i f  adopted,  would c l a r i f y  v a r i -  
ous. p rov ia ions  conta ined  i n  Sena te  B i l l  NO. 367 a s  well a s  adding 
o t h e r  p rov i s ions  t o  a i d  i n  t h e  a d m i n i s t r a t i o n  of t h i s  law. I n  
b r i e f ,  t h i s  b i l l  would: 

1. 	 d e f i n e  Wreplacement o r  s u b s t i t u t e "  w e l l s  and would re-
q u i r e  t h e  i s suance  of  d r i l l i n g  permi t s  f o r  such we l l s ;  

2. c l a r i f y  t h o s e  wells e n e r a l l y  exempted from t h e  provi-  
s i o n s  of t h i s  a c t  a s  being Hwel 7s used f o r  o r d i n a r y  household 
purposes, f i r e  p r o t e c t i o n ,  t h e  wate r ing  of pou l t ry ,  domestic an i -  
mals, and l i v e s t o c k  on farms and ranches ,  and t h e  i r r i g a t i o n  of 
home gardens  and lawns, n o t  exceeding f i f t y  g a l l o n s  pe r  minuteN;  

3. add t h e  requirement t h a t  new w e l l s  must be l o c a t e d  a t  
l e a s t  600 f e e t  from an e x i s t i n g  w e l l  and more t han  300 f e e t  from 
t h e  n e a r e s t  p roper ty  l i n e  un le s s ,  a f t e r  a  hear ing ,  t h e  S t a t e  Engi- 
n e e r  f i n d s  t h a t  c i rcumstances  i n  a p a r t i c u l a r  i n s t a n c e  warrant  t h e  
d r i l l i n g  of a w e l l  i n  c l o s e r  proximity t o  an existing well; 

4. provide  f o r  t h e  l a t e  r e g i s t r a t i o n  of w e l l s  d r i l l e d  p r i o r  
t o  J u l y  1, 1967, t h a t  have no t  been r e g i s t e r e d  wi th  t h e  S t a t e  
Engineer ' s  Of f i ce ,  w i th  t h e  d e a d l i n e  f o r  such l a t e  r e g i s t r a t i o n  be- 
ing December 31, 1969; and 
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6 ,  qllow for the chsn ing of baunderier of o ptound wake,
mnegumtmd d i s t ~ i ~ t  1 ef meting B ~ L  thewithout t 8 netessit o 
procedural nqoitnawnts  f o r  the  i n i t i a l  ro m t i o n  oc disrofutian of. 

e d i r t ~ i o ta s  a whoh~,  s imi lar  to  the pravh$ion$ cqhtaihed i n  the 
s t a t e '  s water conservancy d i s t r i c t  iaw.  

these  recommendationo by the cmmittes sheukd not bo con* 
aidored as tep2osehting f i n a l  solutians aa anawrrrr, The a m  hat,
Inotead, there  meomendations ere desighed to  butid an ?he sketu-
tom foundation establ ished by the denarrl Ammtbly i n  1965 and 
are part of a step-b -otep pmcew t o  rastare odes t a  r r%+uet$on 
t h a t  was almost t o t a1l y  u n c o n t r ~ l l e d  and aut-of-hand a few shest 
years ago. Tn f a c t ,  i n  view of  the rubotentbrl pmblemo tha wem 
allowod t o  Bevelo over the  years ~ d d i G i o n a lLe i s l e t iv@aeI5un 
w i l l  undoubt~dlyEo neceasacy i n  the future bar. 8 on thm rffecte 
and experfonce derelaped over the next faw yrerr,  
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A BILL FOR AN ACT 

AMENDING ARTICLE 18 OF CHAPTER 148, COLORADO REVISED STATUTES 

1963 (1965 SUPP.) , KNOWN AS THE nCOLORADO GROUND WATBR 

MANAGEMENT ACTn. 

& Enacted & t h e  General Assemblv of t h e  S t a u  Colorado: 

SECTION 1. 148-18-2, Colorado Revised S t a t u t e s  1963 (1965 

Supp. ) , i s  amended BY THE ADDITION OF NEW SUBSECTIONS (18) AND 

(19) t o  read: 

148-18-2. Def in i t ians .  (18) nReplaoqment o r  s u b s t i t u t e  

wellw a s  used i n  t h i s  a r t i c l e  means. a-new well replacing an ex-

i s t i n g  well, and which a h a l l  be l imi ted  t o  t h e  y i e l d  of t h e  or ig-  

i n a l  well and s h a l l  t ake  t h e  d a t e  of p r i o r i t y  of t h e  o r i g i n a l  

well, which s h a l l  be abandoned upon completion of t h e  new w e l l .  

(19) "Boardn o r  "board of d i r e c t o r s n  a s  used i n  t h i s  a r t i c l e  

means t h e  board of d i r e c t o r s  of a ground water management d i r t r i c t  

a s  organized under sec t ion  148-18-23 of t h i s  a r t i c l e .  

SECTION 2. 148-18-4, Colorado Revised S t a t u t e s  1963 (1965 

Supp.), i s  REPEALED AND RE-ENACTED, WITH AMENDMENTS, t o  read: 

148-18-4. Exemptions. Wells used f o r  ord inary  household 

purposes, f i r e  p ro tec t ion ,  t h e  watering of poul try,  domestic 

animals, and l i v e s t o c k  on farms and ranches,and t h e  i r r i g a t i o n  

of home gardens and lawns, not  exceeding f i f t y  ga l lons  per minute, 

s h a l l  be exempt from t h e  provis ions  of t h i s  a r t i c l e ,  unless  

otherwise s p e c i f i c a l l y  s t a t e d .  

SECTION 3. 148-1806. Colorado Revised S t a t u t e s  1963 (1965 

Supp.), i s  amended BY THE ADDITION OF A NEW SUBSECTION (6) t o  
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2 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

read: 

I 148-18-6, AP~licatSonfor uas of ground water - publication
I 

of ootlcc - condftimal permit - hearinn on oblections. (6) Ap-

plications far construction of replacement or subotitute -11s 


shall not be denied by the state engineer or the gr-d water 

ccnmiesion. 


SECTION 4, 148-18-36 (21, Colorado Rewised Statutae 1963 

(1965 8upp.) ,'is amended to read: 
148-18-36. Permits to construct wells outside desimateq 

sreas - fee8 - permit not ground water right: - evidan.ce. (2) 

Upon receipt of an application for a new, increased, or addi-

tional avpply of ground water from-in area outeide the bound- 

aries of a designated ground water basin, accompanied by a filing 

fee of twenty-five dollars, the atate engineer ahall make a 

determination as to whether or not the exercise of the requested 

pennit will materially injure the vested water rights of others. 

If the state engineer shall find that the vested rater rights 

of othe~s will not be materially injured, he shall issue a "permit 

to construct a well", but not otherwise; EXCEPT THAT NO PERMXT 

SHALL BE ISSUED UNLESS THE LOCATION OF THE PROPOSED WELL WILL 
I -..-4 

4 .:,-. 
, - I?. 

2 ?',- BE ( a )  AT A DISTANCE OF MORE THAN SIX HUNDRED FEET FRCM AN EXIST-
, - ... , -< 

4:-- - J  

,?: 
. .-'.: ING WLL,  AND (b) AT A DISTANCE OF MORE THAN THREE HUNDRED FEET 

[fm2;;j 

FROM THE NEAREST PROPERTY LINE; BUT IF THE STATE ENGINEER, AFTER 

A HEARING, FINDS THAT CIRCUMSTANCES IN A PARTICULAR INSTANCE SO 


WARRANT, HE MAY ISSUE A PERMIT WITHOUT REGARD TO THE ABOVE 

LIMITATIONS. The permit shall set forth such conditions for 


' drilling, casing, and equipping wells and other diversion 


X X X  

http:evidan.ce


lu t ion ,  or  material injury t o  exis t ing rights. Zhs state en-

gineer sha l l  endorse upon the application the date of i t s  re-

ce ip t ,  f i l e ,  and preserve such application and make a record of 

such receipt  and the issuance of the permit i n  his off ice  so 

indexed as t o  be useful i n  determining the extent of the uses 

made from various ground water sources. 

SECTION 5 .  Art ic le  18 of chapter 148, Colorado Revised 

Statutes 1963 (1965 ~upp . )  , i s  mended BY THE ADDITION OF THB 

FOLLOWING NEW SECTIONS t o  read: 

148-18-39. Existing beneficial  Uses not recorded - fee. 

(1) Existing uses of ground water put t o  beneficial  use pr ior  

t o  May 1, 1957, not of record i n  the off ice  of the s t a t e  engineer 

on the effect ive date of t h i s  a c t ,  may be recorded upon writ ten 

application and payment of a f i l i n g  fee  of twenty-five dol la rs ,  

and s h a l l  r e t a in  date of i n i t i a t i o n  when f i r s t  put t o  beneficial 

use. 

(2) Those uses i n i t i a t e d  a f t e r  May 1, 1957, not of record 

i n  the of f ice  of the s t a t e  engineer on the effect ive date of 

t h i s  a c t ,  may be recorded upon writ ten application and payment 

of a # f i l i n g  fee of twenty-five dol la rs ,  and sha l l  have a date 

of i n i t i a t i o n  as of the date of acceptance of the application 

by the of f ice  of the s t a t e  engineer, but no such recording aha11 

be accepted a f t e r  December 31, 1969. No well sha l l  be e l ig ib le  

for  recording under t h i s  subsection (2) which s h a l l  have been 

d r i l l e d  subsequent t o  J u l y  1, 1967. 

148-18-40. Inclusion oE lands. (1) (a) The boundaries 

of any d i s t r i c t  organized under the provisions of th i s  a r t i c l e  

lney be changed i n  the manner ~ r e b c r i b e d  i n  t h i s  section,  but the 



1 bears the requisite number of signatures m d  othe\Mae mate 

3 fix a t i m e  a d  place,  not  leas than t h i r t y  day8 nor more thari 


4 f i f t y  days after the date of such acceptance for a hearing there-


The secretary of the board shall publish a no t ice  af such 


6 hearing by one publicat ion i n  a newspaper of general c i rcu la t ion  


7 i n  every county i n  which any port ion of the  diartr ict  and the 


8 ~ r d ~ o s e d  such notice s h a l l 
t e r r i t o r y  for exc lus ia r  a r e  located. 

9 s t a t e  the  nature of the p e t i t i o n ,  the descr ip t ion of t h ~tswi-

10 t o r i e e  proposled f o r  exclusion, and t h a t  any person -ling my 

11 i n t e r e s t  i n  real property with:hin such t e r r i t o r i e s  o r  within the 

1% d i s t r i c t  encanpaesing such t e r r i t o r i e s ,  m+~yappear at  the heattng 3 :  

13 and show cauee i n  writing why the  p e t i t i o n  ehwld  not  be granted. 

(2) The board, a t  the time and place f ixed,  or  a t  such 

15 timee t o  which the  hearing may be continued, s h a l l  proceed t o  

16 hear the  p e t i t i o n  and all objections there to  presented i n  writ-

17 ing. The f a i l u r e  of any person t o  object  i n  wri t ing s h a l l  be 
' 18 deemed t o  be an assent  on h i s  p a r t  t o  the exclusion of the  lands 

19 as  prayed f o r  i n  t he  pe t i t i on .  Upon completion of the hearing, 

20 the board may order changes i n  the  boundaries of the  lands pro- 

21 posed f o r  exclusion from the  d i s t r i c t  by the  inclusion or cxclu-

22 s ion  of land therefran upon f inding t h a t  such change i n  boundaries . ,  ' 

23 would be hydrologically,  geological ly,  and geographically sound. 

24 The board, i n  its disc re t ion ,  and on conditions t o  be determined 1 .  
25 by the  board and accepted by  the petitioners, may grant the p e t i - : 

26 t i o n ,  deny i t ,  or  grant i t  as t o  p a r t  of the proposed axclurcim 

27 of t e r r i t o r y  and deny i t  a s  t o  the  remaining portion. Before any i 



I 4 areiwbd, fe ~ l l  .dmction ta  br hrM Set tk mrpl)~,  

D dl*t)trt* imtttdthg trro ima tb r M  mwht ta k i t 6  

1 ~ u d q p ddC &kc rf*cf'ibn. the wctitrw a# thr Wd rMU t6d.w* it^ a &&%or a# th tiu md #$#&a 54 uaid i$cldtirk b bt 
IkrLd in $bt.zr$tow p*opor.d ' fa1 exehwlon Ln tkr i k ~ ~ W b t ~Ly 

Imr pu#l&crtion hi a newgprprr a t  -mi o h ~ $ u f k nin  tdav 
t0 fr&iitor). pnpbrrd f ~ t  Quob #kefirkn c h r f o n  im t h - l l f r t i h t .  

a rhal$ bet b@ hrLd i rs r  khan t r n t y  drpr rftrr: MU ~ L I D I $ $ ~ Rq# 


$9natOor, . . 

18 1 ~ h l l 
M h  e l r ~ t i s ~ e  bq brfd m d  wntkscd rr nrrrt* @i 
84 mtv h 5ft &a nruw mhfiur for emtfdEg d j a t ~ f i ~ t a  &I$ar rat &&41 
$krnstiaa Wiama.A+ tko r&rstion,#t& b q ~ 1 ~ 4 a g  in Zhrqkrto)t  


86 ~ m i t o r y !propard for rmluafon tmta ibr d~~tr t r t 
eb,krU *.br t-p) ' 

$V 6r agagltf~tawk exolurien. Thr $wipe. of Ulc, @$~B*LMI rM&J 

a f tlr Oh. r u e  wLth th. recn;taw at tha bard*  


@I? Lbl Any actian of tho howti wtth maprat t o  *e ~ k t u  


( 6 )  tt the dLsfr ict  within which bndr am rxq1ud.d k@giin. 
mcusnd any prior bondad .tn&btcdnr.r, rmtrtanding a t  the tlu o f  , 

xxxvii 

-



. !  

a for thr, proportianate rhatr of m y  ruch bonded ind.btedmarr e t c h  
' . ;&:rIii4 they we- uhder obligation t o  pay a t  ths  time o t  6trclurian. ,. ( .  

~ECTION6. Thio e c t  rhe l l  toke bffect 

4 July 1, 1961. '. . 
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. , 
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APPENDIX A 

MEMORANDUM NO. 6 

September 2, 1966 

TO: Committee on Water 

FROM: Legis la t ive  Council S ta f f  

SUBJECT: T e x t  of Pueblo D i s t r i c t  Court Decision i n  Fellhauer 
Case 

The accompanying pages contain the  text of t h e  decision 

of Judge William E. Rhodes, Court,~ u e b l o . ~ i s t r i c t  i n  t h e  

Fellhauer Case upholding t h e  shut t ing down of a wll  by t h e  S t a t e  

Engineer under t h e  provisions of House B i l l  No. 1066, 1965 

session. The S t a t e  Supreme Court has s ince  denied a s tay  of 

Judge Rhodes' order. 



I N  THE DISTRICT COURT 


I N  AND FOR THE COUNTY OF PUEBLO 


STATE OF COLORADO 


C i v i l  Ac t ion  No. 53065 

PEOPLE OF THE STATE OF COLORADO, 

P l a i n t i f f ,  
I
1 

V S  . 
ROGER FELLHAUER, 

Defendant,  

THE A M I N  WWAL IRRIGATION 
COMPANY, CF&I STEEL CORPORATION, 
THE CANON C I N  HYDRAULIC AND 
IRRIGATING DITCH COMPANY, and 

I
I
1 

ORDER 
FOR TEMPORARY 

RESTRAINING ORDER 

THE BESSEMER IRRIGATION DITCH 
COMPANY, 

In t e rvenor s .  1 

T h i s  m a t t e r  coming on f o r  temporary r e s t r a i n i n g  o r d e r ,  having 

been heard by t h e  Cour t  on August 8, 9, and 10, 1966, and it 

appear ing  t o  t h e  Cour t  t h a t  t h e  defendant  is  i n  v i o l a t i o n  of C.R.S. 

148-11-22 a s  set  f o r t h  i n  F ind ings  of  F a c t  and Conclus ions  o f  Law, 

IT I S  THEREFORE ORDERED t h a t  e f f e c t i v e  August 27, 1966 t h e  

defendant ,  h i s  agen t s ,  s e r v a n t s  and employees be  and a r e  hereby 

r e s t r a i n e d  from pumping any w a t e r s  from t h e  de fendan t ' s  w e l l  l o -  

c a t e d  i n  I r r i g a t i o n  D iv i s ion  2, Water Dis t r ic t  14, i n  t h e  Nor theas t  

Q u a r t e r  of  t h e  Southwest Q u a r t e r  ( N E & ~ )  of S e c t i o n  Three ( 3 ) ,  

Township Twenty-two (22) .  South,  Range S i x t y  (60) .  West of  t h e  6 t h  

P r i n c i p a l  Meridan u n t i l  f u r t h e r  o r d e r  of  Court ,  o r  u n t i l  t h e  s t a t e  



engineer s h a l l  f i n d  t h a t  water is ava i l ab l e  t o  t h e  defendant with- 

out  i n ju ry  t o  o t h e r  appropr ia to r s  pursuant t o  C.R.S. 148-11-22. 

IT IS FURTHER ORDERED t h a t  t h e  Clerk of t h e  Court i s sue  a  

temporary r e s t r a i n i n g  o rder  i n  compliance herewith. 

BY THE COURT 
bm. E. Rhodes, Judge 

2 l! E El! 

C.R.S. 148-11-22 does not v i o l a t e  t h e  United S t a t e s  Constitu- 

t i o n  o r  t h a t  of t h e  S t a t e  of Colorado. This  por t ion  of t h e  s t a t u t e  

must be read i n  conjunction with a l l  of Chapter 148 and Sect ions  5 

and 6 of A r t i c l e  16  of t h e  Colorado Const i tu t ion .  The d u t i e s  of 

t h e  s t a t e  engineer and h i s  duly appointed o f f i c i a l s  a r e  c l e a r l y  s e t  

f o r t h  i n  C.R.S. 148-11-3, 148-12-5, and 148-15-3. The so-cal led 

de legat ion  of powers under 148-11-22 then a r e  merely an extension 

of ex i s t i ng  Colorado law, l e g i s l a t i v e ,  case  law, and adjudicated 

r i gh t s .  One opera t ing  a  well on a sub-surface channel of a con-

t inuously  flowing stream i s  sub j ec t  t o  t h e  r i g h t s  of sen io r  appro- 

p r i a t o r a ,  and t h e  s t a t e  engineer has  s i m i l a r  d u t i e s  a s  t o  s en io r  

and jun io r  sur face  appropr ia to r s  and a s  t o  underground appropriators .  

The d i r ec t i on  of t h e  l e g i s l a t u r e  here i s  f o r  t h e  s t a t e  engineer  t o  

nexecute and adminis ter  t h e  laws of t h e  s t a t e  including t h e  under- 

ground waters t r i b u t a r y  t h e r e t o  i n  accordance with t h e  r i g h t s  of 

p r i o r i t y  of a p p r o p r i a t i ~ n . . . ~  

It i s  not  necessary,  under many Colorado cases ,  f o r  t h e  s t a t e  

engineer t o  provide adequate s tandards  f o r  determination whether 



ground waters  a r e  t r i b u t a r y  t o  su r face  streams. This  i s  a well-

known Colorado presumption, Safranek v. Town of Limon, 123 Colo. 

330, 228 P.2d 975. 

Such mat ters  a s  "whether ground waters  a r e  t r i b u t a r y  t o  sur-

f a c e  streams, whether ground waters  a r e  loca ted  i n  t h e  subsurface 

channel of a continuously flowing stream, whether d ive r s ions  of 

ground waters  ma te r i a l ly  i n j u r e  t h e  ves ted  r i g h t s  of o t h e r  appro-

p r i a t o r s ,  and whether sources of w e l l  supply, i f  not d ive r t ed ,  w i l l  

be put t o  b e n e f i c i a l  use by s e n i o r  appropr ia to r s  within t h e  S t a t e  

of Coloradow a r e  mat ters  of f a c t  which must be determined by t h e  

Court, and a r e  not c o n s t i t u t i o n a l  ques t ions  t o  be determined by t h e  

s t a t e  engineer. 

The defendant next  questioned t h e  a fo resa id  sec t ion  of t h e  

s t a t u t e  on t h e  b a s i s  t h a t  t h e  l e g i s l a t u r e  cannot de lega te  i t s  leg-

i s l a t i v e  powers t o  admin i s t r a t ive  o f f i c i a l s ,  quoting Sapero v. S t a t e  

Board, 90 Colo. 568, 572; 11 P.2d 555 (1932); Prouty v. Heron, 127-
Colo. 168, 178; 225 P.2d 755 (1963); Hazlet  v. Gaunt, 126 Colo. 385, 

395; 250 P.2d 188 (1952);  Schechter  v. United S t a t e s ,  295 U.S. 495, 

520, 79 L. Ed. 1570, 1580 (1935);  F ie ld  v. Clark,  143 U.S. 649; 36 

L o  Ed. 294 (1892) 

The Court f i n d s  t h e s e  cases  d i s t ingu i shab le .  In  Sapero (supra) 

t h e  Board of Medical Examiners a c t u a l l y  developed t h e i r  own law t o  

revoke a phys ic ian ' s  l i cense .  I n  Prouty (supra)  S t a t e  Board of 

Examiners f o r  Engineers and Land Surveyors s p e c i f i c a l l y  broke down 

a c l a s s i f i c a t i o n  of q u a l i f i e d  engineers  t o  s p e c i f i c  branches of 

engineers ,  thus  l i m i t e d  c e r t a i n  engineers  of a p ropr ie ty  r i g h t .  

Comparing t h i s  with t h e  i n s t a n t  s t a t u t e  t h e  s t a t e  engineer  is  merely 

t o l d  t o  enforce t h e  laws of t h e  S t a t e  of Colorado according t o  h i s  



du t i e s  a s  a  s t a t e  engineer,  and under t he  laws a s  expreseed by t h i s  

and o ther  sec t ions  of t he  Colorado s t a t u t e s .  The engineer does not  

assume a  delegat ion of l e g i s l a t i v e  powers but  merely does what he 

would do under h i s  normal d u t i e s  and under laws a s  provided by t h e  

S t a t e  of Colorado. 

Defendant then s t a t e s :  

nDelegation by t h e  l e g i s l a t u r e  of t he  power t o  make r u l e s  and regu- 

l a t i o n s ,  i n  t he  absence of adequate s tandards and procedural safe- 

guards, v i o l a t e s . t h e  due process requirements of t h e  Colorado and 

United S t a t e s  C o n ~ t i t u t i o n s . ~  

P r o u t ~V. Heron, suwra 

People v. Stanley, 90 Colo. 315, 318; 9 P.2d 288 (1932) 

Colorado Anti-Discrimination Commission v. Case, 151 
Colo. 235, 250; 380 P.2d 34 

Olinqer v. People, 140 Colo. 397, 400; 344 P.2d 689 (1959) 

School D i s t r i c t  No 39 of Washinaton Co. v. Decker,
59 Ne r. 9 ;* 


Again, these  cases  a r e  d i s t ingu i shab le  from t h e  s i t u a t i o n  a t  

bar. I n  t h e  Colorado Anti-Discrimination case,  Supra, t he  cornis-  

s ion was empowered t o  o rder  n...such o the r  a c t i ons  a s  i n  t h e  

judgment of t h e  commission w i l l  e f f ec tua t e  t h e  purpose of t h i s  

a r t i c l e . "  I n  Stanley,  an inspector  of cantelopes,  was t o  "...cer-

t i f y  such products a s  f a r  a s  p rac t i ca l . "  The Court f e e l s  t h a t  t h e  

s tandards of t h e  s t a t e  engineer i n  t h e  i n s t a n t  cases  a r e  s e t  f o r t h  

by es tabl ished law, and t h e  s tandards a s  s e t  f o r t h  i n  p e o ~ l e  v, 

Hinderl ider ,  98  Colo. 505, 57 P.2d 894, concerning cons t i tu t ion-  

a l i t y ,  govern. Here t h e  Supreme Court, c i t i n g  o ther  cases,  not  

l i s t e d  hereunder, s t a t e d  a s  follows: 

"(1) Where a s t a t u t e  i s  suscep t ib le  of an in te rp re ta -



t i o n  which conforms t o  t h e  C o n s t i t u t i o n  and 
ano the r  which v i o l a t e s  it, t h e  former  w i l l  be 
adopted. * 

" ( 2 )  Where t h e  language used is  p l a i n ,  i t s  meaning
c l e a r ,  and no a b s u r d i t y  i s  involved,  C o n s t i t u t i o n ,  
S t a t u t e ,  o r  c o n t r a c t  must be d e c l a r e d  and enforced 
a s  w r i t t e n .  There i s  nothing t o  i n t e r p r e t . *  

n ( 3 )  S e c t i o n s  5 and 6 of  a r t i c l e  16, Colorado Cons t i tu -  
t i o n ,  a r e  s e l f - e x e c u t i n g e n  

" ( 5 )  I n  Colorado t h e  d o c t r i n e  of app rop r i a t i on  of w a t e r  
a n t e d a t e s  t h e  C o n s t i t u t i o n e m  

~ ( 6 )  	Water r i g h t s  a r e  p roper ty  r i g h t s .  * 

"(8)  	 J u n i o r  a p p r o p r i a t o r s  may n o t  i n f r i n g e  t h e  r i g h t s  
of  s e n i o r s .  

H ( 9 )  	 Long usage can n e i t h e r  r e p e a l  c o n s t i t u t i o n a l  pro- 
v i s i o n s  n o r  j u s t i f y  t h e i r  i n f r a c t i o n e n  

"(10)  	 I n  c a s e s  of doubt long usage and p r a c t i c a l  con- 
s t r u c t i o n  by governmental depar tments  should 
c o n t r o l .  

The defendant  nex t  c i t e s  Memorial T r u s t s  v. Berry, 144 Colo. 

448, 356 P. 2d 884, f o r  s e v e r a l  i s s u e s  of  law involv ing  a  s t a t u t e  

con ta in ing  c r i m i n a l  terms. The lega.1 ques t ion  a t  b a r  was t h e  

n e c e s s i t y  t o  g i v e  n o t i c e  a s  t o  what conduct i n  i t s e l f  i s  a  crime. 

The Court  does  n o t  f e e l  t h a t  t h e  c r i m i n a l  a s p e c t s  of  C.R.S. 148-11-

22 a r e  be fo re  t h e  Cour t  i n  t h i s  c a s e  a s  no crime i s  being a l l e g e d  

i n  t h e  Complaint. Fu r the r ,  i f  t h e  c r i m i n a l  a s p e c t  of t h e  s t a t u t e  

was i n v a l i d ,  t h e  Court  feels t h a t  t h e  s t a t u t e  would be s eve rab le  a s  

l a t e r  d i scussed .  

The s t a t u t e  before  us ,  namely 148-11-22, c l e a r l y  d e f i n e s  what 

t h e  s t a t e  eng inee r  must do, namely en fo rce  t h e  wate r  laws of  t h e  

S t a t e  of  Colorado. T h i s  on ly  d e n i e s  t he  defendant  from appropr i -  

a t i n g  wate r  t o  which he i s  no t  e n t i t l e d .  The s t a t u t e  i s  i n  i t s e l f  

c l e a r  and d i s t i n g u i s h e d  from Memorial T r u s t s  v. Berrv. supra ,  which 



involved a  vague a d m i n i s t r a t i v e  r u l i n g  concerning investments of 

prepaid mortuar ies .  

Defendant next  c la ims  u n c o n s t i t u t i o n a l i t y  of C.R.S. 148-11-22 

on t h e  b a s i s  t h a t  d e c l a r e s  t h a t  a  v i o l a t i o n  of t h e  s e c t i o n  s h a l l  

be a  c r imina l  o f f e n s e  but  unlawful ly  d e l e g a t e s  t h e  l e g i s l a t i v e  

power t o  de f ine  a  crime t o  t h e  s t a t e  engineer  o r  h i s  duly author- 

ized  r e p r e s e n t a t i v e s e n  

The People resist t h i s  con ten t ion  on t h e  b a s i s  of Rinn v. 

Bedford, 102 Colo. 175, 84 P.2d 827; i n  which it i s  s a i d  "No person 

is  e n t i t l e d  t o  a s s a i l  t h e  c o n s t i t u t i o n a l i t y  of t h e  s t a t u t e  except  

a s  he himself i s  adverse ly  affected. '@ I n  t h e  i n s t a n t  case  t h e  

People a r e  no t  t r y i n g  t o  enforce  t h e  c r imina l  provis ion  of C.R.S. 

148-11-22 but  merely t o  o b t a i n  i n j u n c t i v e  r e l i e f .  Th i s  Court f e e l s  

t h a t  Rinn v. Bedford, supra ,  would govern i n  t h e  i n s t a n t  case  t h a t  

t h e  i s s u e  could n o t  be r a i sed .  

The defendant argues  t h a t  t h e  s t a t u t e  i n  i t s e l f  is inseparable  

and t h a t  t h e  t h i r d  paragraph of t h e  c r imina l  p rov i s ions  c o n t r o l s  

t h e  e n t i r e  s e c t i o n  of t h e  p a r t i c u l a r  a c t .  They s p e c i f i c a l l y  contend 

t h a t  t h e  fol lowing language i n  t h e  second paragraph governs: 

nSuch i n j u n c t i v e  proceeding s h a l l  be i n  a d d i t i o n  t h e r e t o ,  

and not  i n  l i e u  o f ,  any o t h e r  p e n a l t i e s  and remedies 

provided by law. tt 

The Court f e e l s  t h a t  even w i t h  t h e  words w i n  a d d i t i o n  t o n  t h e  

s t a t u t e  i t s e l f  would be separable  a s  t o  i n j u n c t i v e  r e l i e f  f o r  a 

v i o l a t i o n  of t h i s  n a t u r e  a s  compared t o  c r imina l  prosecution.  

I n  summary t h e  Court  f e e l s  t h a t ,  t o  r a i s e  a  c o n s t i t u t i o n a l  

i s s u e ,  t h e  i n d i v i d u a l  must be d i r e c t l y  a f f e c t e d ,  and even i f  t h i s  

were not  t h e  case  t h e  s t a t u t e  would be sepa rab le  a s  t o  i n j u n c t i v e  



r e l i e f  and criminal  prosecution. Colorado Anti-Discrimination Com-

mission v. Case, supra. Hence the  cr iminal  aspects  of C.R.S. 148-

11-22 a r e  moot a s  t o  t he  i n s t a n t  case. 

Defendant next contends t h a t  C.R.S. 148-11-22 i 8  unconstitu-

t i o n a l  i n  t h a t  it permits t he  s t a t e  engineer o r  h i s  authorized 

representa t ives  t o  r e s t r i c t  defendant i n  h i s  use of public waters 

of t h e  s t a t e  without showing t h a t  such waters,  i f  not d iver ted  by 

defendant, would be used by a sen ior  appropriator  within t he  S t a t e  

of Colorado. 

The defendant r e l i e s  on Sect ions 3 and 6, A t t i c l e  XVI, of t he  

Const i tu t ion together  with Colorado Sprinqs v. Bender, 148 Colo. 

458, 366 P.2d 552. Again t he  Court f i nds  t h a t  t he  s t a t e  engineer 

o r  h i s  authorized representa t ive  i s  merely delegated t o  administer 

t h e  laws e x i s t e n t  i n  t h e  S t a t e  of Colorado a s  t o  appropriat ions,  

and a s  t o  s t a t u t e s  which must be read i n  conjunction with t he  sec-

t i o n s  of t h e  cons t i t u t i on  a s  quoted. The funct ions  of the  s t a t e  

engineer concerning appropriat ion a r e  no d i f f e r e n t  i n  t h i s  sec t ion 

of t he  s t a t u t e  than o ther  sec t ions  of t he  s ta tu te .concern ing  r i g h t s  

between sen ior  and junior  appropriators .  For these  reasons t he  

Court does not f e e l  t h a t  t h e  sec t ion  of t he  s t a t u t e  i s  unconstitu-

t iona l .  See Stockman v, Leddx, 55 Colo. 24., 129 Pac. 220, a t  pages 

27 and 28. 

The defendant by o r a l  argument r a i s e s  t he  following questions: 

1. 	 Are t he  waters t r i b u t a r y  t o  a  surface  water 
stream? 

2. 	 Should t he re  be a  hearing before t h e  s t a t e  en- 
gineer? 

3. 	 What a r e  t h e  standards f o r  f inding a surface 
stream? 



4, 	 How w i l l  t h e r e  be a determination of i n j u r y  t o  
o thers?  

5. 	 Is t h i s  a r b i t r a r y  on t h e  p a r t  of t h e  s t a t e  en- 
gineer? 

6. 	 How can t h e s e  waters  be put  t o  b e n e f i c i a l  use,  
and how w i l l  t h i s  be determined? 

A l l  of t h e s e  quest ions,  l i k e  t h a t  formerly discussed,  a r e  

wi th in  t h e  d u t i e s  of t h e  s t a t e  engineer  a8 designated by s t a t u t e ,  

and i f  ques t ions  a r i s e  on any of t h e  a fo resa id  po in t s ,  these ,  of 

course,  must be determined before a cour t  of competent j u r i s d i c t i o n  

a s  a ma t t e r  of f a c t  f ind ing  a s  i n  o t h e r  appropr ia t ion  matters .  The 

c o n s t i t u t i o n a l i t y  is t h u s l y  not  a f fec ted .  

Next defendant s t a t e s  t h a t  *'The Complaint f a i l s  t o  a l l e g e ,  and 

i n  Paragraph 6 acknowledges inadequate evidence t o  show, t h a t  de- 

fendant ' s  wel l  d iva r s ion  does i n  f a c t  c i u r r  a u t e r i a l  i n j u r y  t o  t h e  

vested r i g h t s  of o t h e r  appropr ia tors ,  and i s  thereby i n s u f f i c i e n t  

on i ts  f a c e  f o r  i n j u n c t i v e  r e l i e f  under Chapter 381, Session Laws 

1965 (c.R.s. 148-11-22). if t h e  same be c o n s t i t u t i o n a l .  a 

The Court f i n d s  that defendant in  t h i s  a l l e g a t i o n  is  re ly ing  

on a play of words a s  t o  what am8ter ia l  in ju rya  means. The S t a t e  

and In tervenor  r e l i e s  i n  argument on Flank O i l  Comanu v. Tennessee 

Gas Transmission Cornpanv, 141 Colo. 5!M, 349 P.2d 1005, t o  d i s p u t e  

t h e  a l l e g a t i o n  of t h e  defendant,  In  Flank (supra)  t h e  Colorado 

Supreme Court found t h a t  t h e  term @ l e a s  than c o s t a  a s  appl ied  t o  t h e  

c o s t  of o i l  production was a term t h a t  could be determined by t h e  

Court. A s  i n  t h a t  case  it is  f e l t  t h a t  though t h e  s p e c i f i c  meaning 

of "mater ial  i n j u r y a  a s  t o  t h e  degree of i n j u r y  i s  d i f f i c u l t  t o  

construe,  t h e  Court should be a b l e  t o  d a t e m i n e  i f  a ma te r i a l  i n j u r y  

has occurred o r  w i l l  occur. It i s  not  f e l t  t h a t  t h e  term #mater ial  



i n j u r y u  is  of such consequence so  a s  no t  t o  g r a n t  an in junc t ive  

remedy i f  t h e  Court f i n d s  t h e  same necessary. 

It i s  a l s o  t o  be noted t h a t  t h e  S t a t e  moved and was granted 

t h e  r i g h t  t o  modify i t s  i n i t i a l  Complaint, and p a r t i c u l a r l y  Para- 

graph 6 thereof  i n  compliance with wording a s  i n  t h e  s t a t u t e ,  

namely C.R.S. 148-11-22. 

The defendant next  s t a t e s  t h a t  nThe Complaint f a i l s  t o  a l l e g e  

t h a t  t h e  S t a t e  Engineer o r  h i s  au thor ized  rep resen ta t ives  have 

adopted r u l e s  and regu la t ions ,  promulgated i n  accordance with t h e  

Colorado Administrat ive Code, C.R.S. 1963, 3-16-2, t o  adminis ter  

t h e  su r face  and underground waters  of t h e  s t a t e  i n  accordance with 

t h e  r u l e s  of p r i o r i t y ,  a s  requi red  by Chapter 318, Session Laws 

1965 (C.R.S. 148-11-22) and t h a t  defendant f a i l e d  t o  comply with an 

o rde r  of t h e  s t a t e  engineer  o r  h i s  duly authorized rep resen ta t ive  

w i t h  r e spec t  t o  t h e  d i s t r i b u t i o n  of water  issued pursuant t o  s a i d  

r u l e s  and regu la t ions  o r  by a u t h o r i t y  of s t a t u t e e m  

The Court f i n d s  t h i s  content ion without merit i n  t h a t  t e a t i -  

mony d e f i n i t e l y  d i s c l o s e s  t h a t  t h e  s t a t e  engineer  d i d  not  f e e l  any 

such r u l e s  and regu la t ions  nor  o r d e r s  concerning t h e  same a r e  neces- 

sa ry  a t  t h e  present  time, it being understood t h a t  should such r u l e s  

and regu la t ions  and o r d e r s  be necessary,  compliance would have had 

t o  have been made under C.R.S. 3-16-1-6, inc lu r ive .  

For t h e  a f o r e s a i d  reason t h e  content ion  of t h e  defendant i a  

inval id .  

Las t ly ,  defendant argues t h a t  "Thm Complaint f a i l s  t o  a l l e g e  

t h a t  appropr ia to r s  who a r e  a l l eged  t o  be threa tened with i n j u r y  

from defendant 's  ground water d ive r s ions  have e f f i c i e n t  methods of 

d ive r s ion ,  meeting t h e  s tandards  descr ibed i n  Bender v. Colorado 



S ~ r i n q s ,  148 Colo. 458 (1961). and t h a t  s a i d  a p p r o p r i a t o r s  a r e  

unable t o  o b t a i n  t h e  q u a n t i t y  and q u a l i t y  of t h e i r  app ropr i a t ions  

by use  of e f f i c i e n t  f a c i l i t i e s  f o r  d i v e r s i o n  of water  from t h e  

s t ream and i t s  underground t r i b u t a r i e s O w  

T h i s  a l l e g a t i o n  a t t empt s  t o  t a i s e  t h e  i s s u e  of  vagueness of  

t h e  s t a t u t e ,  and ques t ions  a s  t o  how t h e  S t a t e  can show i n j u r i e s  t o  

t h e  s e n i o r  appropr i a to r s .  

The Court  f e e l s  t h a t  t h e  s t a t u t e  i t s e l f  aga in  merely d i r e c t s  

t h e  s t a t e  eng inee r  t o  apply t h e  a p p l i c a b l e  laws of t h e  S t a t e  of  

Colorado, and i n  r e l a t i o n  t h e r e t o  inc ludes  c e r t a i n  underground 

water  t r i b u t a r y  t o  s u r f a c e  waters ,  t h i s  f o r  t h e  b e n e f i t  of t h e  

pub l i c  a t  l a r g e .  The s t a t u t e  i s  s p e c i f i c a l l y  concerned wi th  t h e  

s u r f a c e  channels  of cont inuous ly  f lowing s u r f a c e  streams. Th i s  

law i n  i t s e l f  is  n o t  of  such a  vague q u a l i t y  a s  t o  r ende r  t h e  same 

u n c o n s t i t u t i o n a l .  The s t a t e  eng inee r  must merely d i s t r i b u t e  su r -  

f a c e  and ground wa te r s  according t o  t h e  d o c t r i n e  of p r i o r  appropri -  

a t i o n  a s  e s t a b l i s h e d  by j u d i c i a l ' d e c r e e s  and o t h e r  s e c t i o n s  of 

Chapter  148, C.R.S. 

The defendant  rel ies p r i m a r i l y  on Colorado S ~ r i n s s  v. Bender, 

supra ,  a  c o n t e s t  between unadjudicated ground wa te r  app ropr i a to r s .  

Such ques t ions  a s  ( 1 )  t h e  reasonable  means of e f f e c t u a t i n g  a  d i -  

ve r s ion ;  (2 )  whether a p p r o p r i a t i o n s  a r e  being made f o r  d i r e c t  and 

immediate a p p l i c a t i o n  t o  a  b e n e f i c i a l  use; and (3) whether s h u t t i n g  

down of j u n i o r s  would b e n e f i t  t h e  e n t i r e  wa te r  supply,  i f  app l i -

cab le ,  a r e  i s s u e s  of f a c t  f o r  t h e  t r a i l  c o u r t  t o  determine.  It i s  

no t  necessary then  i n  t h e  opinion of t h e  Court  f o r  t h e  Complaint 

t o  a l l e g e  what would n e c e s s a r i l y  need t o  be proven a t  t h e  t i m e  of 

t r i a l .  



The motion t o  dismiss  is  denied, 

FINDINGS OF FACT 

The f a c t s  i n  t h e  i n s t a n t  case  involve a v i o l a t i o n  of C.R.S. 

148-11-22. Roger Fe l lhauer  has pumped water from a well  loca ted  

about 400 f e e t  from t h e  Arkansas River f o r  a considerable  period of 

time ( e i t h e r  s ince  1935 o r  1940). The s t a t e  engineer ,  under provi- 

s i o n s  of C.R.S. 148-11-22, ordered Fel lhauer  t o  s t o p  pumping from 

h i s  	well a s  s e n i o r  adjudicated r i g h t s  were being jeopardized. 

Fel lhauer  f a i l e d  t o  comply w i t h  t h e  s t a t e  engineer ' s  order .  The 

S t a t e  then brought t h i s  proceeding f o r  a prel iminary in junct ion  

under t h e  s t a t u t e ,  joined by t h e  In tervenors ,  mainly d i t c h  companies, 

Evidence presented t o  t h e  Court by t h e  S t a t e  and t h e  I n t e r -  

venors, and sub jec t  t o  c r o s s  examination of t h e  Defendant, c l e a r l y  

i n d i c a t e  t h e  following f a c t s :  

1) 	Defendant admits,  under'  adverse examination, owner-
s h i p  of t h e  land, t h e  wel l ,  and t h e  continuous usage 
of t h e  same. 

2 )  	 Well pumping con t inua l ly  s ince  March, 1966, a t  t h e  
r a t e  of 500 ga l lons  pe r  minute t o  produce f o u r  cut-  
t i n g s  of hay p e r  year ,  

3) 	Receipt of n o t i f i c a t i o n  t o  cease pumping ( In tervenor ' s  
Exhibi t  88C8t)and r e f u s a l  t o  comply with t h e  same on 
t h e  b a s i s  (under c r o s s  examination) t h a t  Defendanta... 
d i d n ' t  t h ink  law was any gooden 

4 )  Other unadjudicated wel l  owners a l s o  n o t i f i e d  and most 
complied with o rde r s  of s t a t e  engineer.  

5) On cut-off da te ,  adjudicated r i g h t s  d a t i n g  t o  1885 and 
before were unable t o  g e t  a l l o c a t e d  water  ( i , e , ,  For t  
Lyons Canal on cut-off d a t e ,  June 24, 1966, e n t i t l e d  
t o  706 cubic f e e t ,  and only a b l e  t o  rece ive  200 cubic 
f e e t  pe r  second). 



6 )  	Great amounts of s to rage  of r e s e r v o i r  water  had t o  
be used a t  t h i s  time, 

7)  	 A l l  waters  of t h e  Arkansas River  ad judica ted ,  and 
none were a b l e  t o  rece ive  t h e i r  appropriated shares ,  

8) 	 The water  i t s e l f  was of equal  value t o  farmers,  no 
mat ter  where used. 

9 )  Lack of water  t o  any farmer would cause ma te r i a l  
i n j u r y. 

10) 	 The Fel lhauer  wel l  was wi th in  t h e  subsurface channel 
of t h e  Arkansas River,  

11) 	 T h i s  water  i s  t h e  same a s  t h a t  i n  t h e  r i v e r  though 
t h e  flow towards t h e  e x t e r i o r  of t h e  channel is 
slower. 

1 2 )  	 Defendant I s  wel l  had formed a %one of depressiona 
and t h i s  cone would have t o  r e f i l l  even from waters  
of t h e  su r face  r i v e r  i t s e l f  (See I n t e r v e n o r r s  Ex-
h i b i t s  D ,  E,  F ,  G ,  H, and I) .  

13) 	 Loss f r o m  t h e  subsurface channel i s  a d i r e c t  l o s s  
from t h e  r i v e r  i t s e l f  (hydrologica l ly  connected). 

14) 	 There a r e  many hundreds of u s e r s  on t h e  Arkansas 
River,  The For t  Lyons Canal a lone  has 550 stock-
holders  i r r i g a t i n g  from 70 to  1000 acres .  When 
t h e r e  is  no t  s u f f i c i e n t  water,  a l l  s u f f e r  mater ia l ly .  

L 


CONCLUSIONS OF LAW 

Defendant r e l i e s  on f8U2 bas ic  pr,eagises f o r  h i e  ob jec t ion  t o  

t h e  issuance of a prel iminary in junc t ion  i n  t h e  i n s t a n t  cuss. 

(1) "C.R.S. 148-11-2 does not  au thor ize  t h e  issuance of s 

prel iminary in junc t ion  but  i m p l i c i t l y  denies it qs a s t a t u t o r y  

remedy, " 
The Court does not  f i n d  this content ibn  t o  be c o r r e c t .  F e l l -

hauer, i n  h i s  r e f u s a l  t o  comply wi th  t h e  orders of t h e  s t a t e  

engineer  t o  cease and d e s i s t  i n  pumping from h i s  wel l ,  was i n  c l e a r  

v i o l a t i o n  of t h e  l e g i s l a t i v e  a u t h o r i t y  of t h e  S t a t e  of Colorado. 

It must be borne i n  mind t h a t  o t h e r s  d i d  comply with s i m i l a r  orders .  
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By i t s  ve ry  n a t u r e  C.R.S. 148-11-22 c a l l s  f o r  immediate compliance 

t o  s t o p  us ing  wa te r s  under s i t u a t i o n s  set f o r t h  i n  t h e  s t a t u t e ,  

e i t h e r  on t h e  t heo ry  of t o r t  o r  misdemeanor. A p re l iminary  in junc-  

t i o n  t h e n  would merely f u r t h e r  t h e  i n i t i a l  concept of  C.R.S. 148-11-

22. I n  a d d i t i o n  t h e r e t o  i n  t h e  i n s t a n t  c a s e  t h e  pub l i c  i n t e r e s t  

f a c t o r  must be  considered.  See 7 Moore Federa l  P r a c t i c e ,  Sec t ion  

65.04 (7) .  

( 2 )  nA p re l imina ry  i n j u n c t i o n  should n o t  i s s u e  i n  t h e  p re sen t  

c a s e  because an 'adequate  hear ing '  cannot  be he ld  on t h e  b a s i s  of 

p l a i n t i f f ' s  p leadings .  " 
The Court  feels  a g a i n  t h a t  h i s  con ten t ion  i s  no t  c o r r e c t  and 

t h e  law c l e a r l y  i n d i c a t e s  n n o t i c e a  and an Hadequate  hear ingw was 

held .  The hear ing  on t h i s  p re l imina ry  motion l a s t e d  almost  t h r e e  

f u l l  days ,  and defendant  had t h e  oppor tun i ty  t o  c r o s s  examine 

p l a i n t i f f ' s  w i tnes ses ,  d i s t i n g u i s h i n g  Sims v. Green, 161  F.2d 87, 

and f u r t h e r  had t h e  oppor tun i ty  t o  p re sen t  a  de fense  i f  t hey  so  

chose. Hence t h e  Court  f e e l s  t h a t  8@not i cen  a s  provided i n  C.R.C.P. 

65  ( a )  was complied wi th .  

(3 )  #@Apre l imina ry  i n j u n c t i o n  should no t  be  employed t o  e f -  

f e c t  a  change i n  e x i s t i n g  wate r  u se s  b e f o r e  r i g h t s  of  t h e  p a r t i e s  

have been f i n a l l y  ad jud ica ted ."  

When F e l l h a u e r  f a i l e d  t o  comply w i t h  t h e  o r d e r s  of t h e  s t a te  

engineer ,  he committed a  wrongful  a c t .  The Cour t  must c o n s i d e r  

t h i s  i n  ba lanc ing  t h e  e q u i t i e s .  Unlike Warner B r o s .  P i c t u r e s .  In<. 

v. Gi t tone ,  110 F.2d 292,293 (3rd C i r .  1990). t h e  s t a t u s  quo change 

culminated i n  t h i s  a c t i o n ,  whi le  i n  Warner Bros., supra ,  t h e  s i t u -  

a t i o n  had been one of long s tanding .  



Though t h e  S t a t e  of  Colorado has expressed d i s f a v o r  of t h e  

u se  of  t h e  p re l imina ry  i n j u n c t i o n  p r i o r  t o  t h e  a d j u d i c a t i o n  i n  

C.R.S. 148-9917 ( 1 )  (2 ) .  t h e  l e g i s l a t i v e  i n t e n t  completely d i f f e r s  

i n  C .R.S. 148-11-22 a s  p rev ious ly  d i scussed .  

Defendant contends  na p re l imina ry  i n j u n c t i o n  should n o t  be 

g ran ted  when it would g i v e  t h e  p l a i n t i f f  a l l  t h e  r e l i e f  it could 

o b t a i n  on a  f i n a l  a d j u d i c a t i o n a n  The i n s t a n t  f a c t s  do no t  substan- 

t i a t e  t h i s .  Water used by t h e  defendant  i o  l o s t  t o  t h e  p l a i n t i f f  

and in t e rvenor .  Th i s  l o s t  wa te r  w i l l  no t  be regained.  The p l a in -  

t i f f  and i n t e r v e n o r  a r e  e n t i t l e d  t o  r e l i e f  i n n e d i a t e l y .  

Though t h e  r i g h t s  o f  t h e  defendant  cannot  be f u l l y  p ro t ec t ed  

by bond, t h e  w i l f u l 1  f l a u n t i n g  of t h e  s t a t u t e  must be considered 

t o g e t h e r  wi th  t h e  l o s s  s u f f e r e d  by p l a i n t i f f  end i n t e r v e n o r ,  and 

t h e  e q u i t i e s  balanced.  The i n j u n c t i v e  r e l i e f  sought i s  n o t  w i t h i n  

t h e  r u l i n g  set f o r t h  i n  Woitcheck v. I senberq ,  151 Colo. 544, 548 

(1963) . 
L a s t l y ,  "A pre l imina ry  i n j u n c t i o n  should be  den ied  s i n c e  it 

would n e c e s s i t a t e  d u p l i c i t o u s  t r i a l  of t h e  i d e n t i c a l  f a c t s  which 

must be t r i e d  a t  t h e  f i n a l  hear ing."  

The Court  f e e l s  t h a t  it was mandatory on t h e  p l a i n t i f f  and 

i n t e r v e n o r  t o  e s t a b l i s h  a  prima f a c i e  c a s e  i n  o r d e r  t o  determine 

whether a  p re l iminary  i n j u n c t i o n  should i s sue .  This  was done. 

Desp i te  t h e  f a c t  t h a t  t h e r e  would be d u p l i c i t o u s  evidence on a  

secondary hear ing ,  t h i s  i s  minor i n  l i g h t  of p u b l i c  i n t e r e s t  and 

t h e  g r e a t  many people  a f f e c t e d  by C.R.S. 148-11-22. 

I tems covered i n  Defendantt-s  Supplemental Memorandum of Law 

on I ssuance  of P re l imina ry  I n j u n c t i o n  r e l a t e  t o  f i n d i n g s  of f a c t  

which have a l r e a d y  been d i scussed  hereunder.  The Cour t  f i n d s  no 



merit i n  t h e  t h e o r i e s  o r  c i t a t i o n s  t he reunde r  a p p l i c a b l e  t o  t h e  

i n s t a n t  case .  

The Cour t  f i n d s  t h a t  t h e  i s suance  o f  a  p r e l imina ry  i n j u n c t i o n  

i s  d i s c r e t i o n a r y  w i t h  t h e  t r i a l  c o u r t ,  and t h a t  t h e  i n s t a n t  c a s e  

a  p r e l imina ry  i n j u n c t i o n  should  i s s u e  t o  e n j o i n  t h e  defendant ,  

Roger F e l l h a u e r ,  from pumping wa te r  from h i s  well a s  de sc r ibed  i n  

t h e  p l ead ings  u n t i l  f u r t h e r  order o f  t h i s  Court  o r  u n t i l  such time 

a s  t h e  s t a t e  eng inee r  s h a l l  f i n d  t h a t  wa te r  i s  a v a i l a b l e  t o  t h e  

defendant  w i thou t  i n j u r y  t o  t h e  o t h e r  a p p r o p r i a t o r s .  



APPENDIX B 

November 16,  1966 

TO: LEGISLATIVE COUNCIL WATER COMMITTEE 

Gentlemen: 

I wish t o  make a  b r i e f  s t a t emen t  a s  t o  t h e  a c t i v i t i e s  and 
pro r e s s  of t h e  Colorado Ground Water Commission i n  t h e  e igh teen  
(183 months s i n c e  t h e  passage and approva l  of t h e  Colorado Ground 
Water Law, o r i g i n a l l y  known a s  Senate  B i l l  367, and now a  p a r t  of 
t h e  Colorado Revised S t a t u t e s  of Chapter  148-18. You w i l l  re-
member t h a t  t h i s  law was advanced t o  a s s i s t  t h e  wate r  u s e r s  i n  
c e r t a i n  a r e a s  of t h e  s t a t e  t o  commence t o  c o n t r o l  t h e i r  va luab le  
r e sou rce  and t o  put  t h i s  c o n t r o l  i n  t h e  hands of l o c a l  i n t e r e s t s .  
Opposi t ion t o  t h i s  was made by o t h e r  groups who f e l t  t h a t  u l t i -  
mate c o n t r o l  should be a u t o c r a t i c  and ves t ed  i n  a  s t a t e  o f f i c i a l .  
A s  a consequence, t h e  ensuing law had t o  be a compromise, and a s  
such was, from t h e  p o i n t  of a d m i n i s t r a t i o n ,  a r a t h e r  d i f f i c u l t  
o b j e c t i v e .  

A t  t h i s  p o i n t ,  I would l i k e  t o  pay t r i b u t e  t o  t h e  cooper- 
a t i v e  h e l p  and a c t i v i t i e s  of a l l  branches  of t h e  Na tu ra l  Resources 
Department, and most p a r t i c u l a r l y ,  t h e  Water Resources Divis ion.  
Granted,  t h e r e  have been d i f f e r e n c e s  of op in ions ,  b u t  through 
conferences  and coopera t ion  t h e s e  d i f f e r e n c e s  have been s e t t l e d ,  
g e n e r a l l y ,  t o  t h e  s a t i s f a c t i o n  of a l l  concerned. No l i t i g a t i o n  
has  been i n i t i a t e d  concerning t h i s  p o r t i o n  of t h e  wa te r  law o r  
t h e  Ground Water Commission. 

Because of t h e  compromise f e a t u r e s  included i n  t h e  s t a t u t e ,  
many requirements  f o r  t h e  i n i t i a t i o n  of des igna t ed  ground wa te r  
b a s i n s  and t h e  format ion  of ground wa te r  management d i s t r i c t s  
were included which, perhaps w i se ly ,  precluded a  p r e c i p i t o u s  ac- 
t i o n  and has  r e q u i r e d  t ime consuming, and t o  a  c e r t a i n  e x t e n t ,  
expensive procedures .  I might s ay  a t  t h i s  p o i n t  t h a t  t h e  commis- 
s i o n  has  s t u d i o u s l y  t r i e d  t o  f o l l o w  each and every  s t e p  l a i d  o u t  
f o r  it by t h e  l e g i s l a t u r e .  

The Colorado Water Conservat ion Board, under i t s  d i r e c t o r ,  
M r .  Sparks ,  s t a r t e d  t h e  b a l l  r o l l i n g  by i n i t i a t i n g  a  s tudy  of an 
a r e a  sou th  of Wiggins i n  t h e  Kiowa-Bijou Creek Val ley.  This  
s tudy ,  i n  dep th ,  by t h e  Colorado S t a t e  U n i v e r s i t y  formed t h e  
b a s i s  f o r  t h e  format ion  and e s t ab l i shmen t  of t h e  Kiowa-Bijou 
Designated Ground Water Basin. The i n i t i a l  p o r t i o n  of t h e  hear-  
ing ,  a s  r equ i r ed  by s t a t u t e ,  was he ld  i n  F o r t  Morgan, Colorado 
on November 4 ,  1965. The r e p o r t  was a t t a c k e d  by s e v e r a l  i n t e r -  
ests and because of l eng thy  tes t imony and t h e  need f o r  examina- 
t i o n ,  t h e  hea r ing  was r eces sed  and reconvened on December 2, 1965. 
Two volumes of t es t imony was taken  by t h e  c o u r t  r e p o r t e r ,  cover-
ing  ove r  700 pages t o  be d i g e s t e d  and considered by t h e  commission. 
On February 11, 1966, a f t e r  thorough d i s c u s s i o n  and cons ide ra t ion ,  



t h e  Ground Water Commission e s t a b l i s h e d  t h e  Kiowa-Bijou Desig- 
nated Ground Water Basin. The s t a t u t e  p rov ides  t h a t  i f  a f i n d i n g  
of t h e  commission is  n o t  appealed w i t h i n  30 days  a f t e r  t h e  a c t i o n  
of t h e  commission, it s h a l l  be  deemed f i n a l  and conc lus ive .  
(148-18-14 ( 2 ) ) .  No appea l  upon t h e  f i n d i n g  of t h e  commission 
was made and it now s t a n d s  a s  t h e  p i l o t  a r e a  of such des igna t ion .  

Another a r e a  f o r  which t h e  law was designed presen ted  i t s  
case  a t  a  hear ing  on A p r i l  14-15, 1966, and a t  a  meeting of t h e  
commission of May 13, 1966, t h e  High P l a i n s  Designated Ground 
Water Basin was e s t a b l i s h e d .  The s tudy  of t h i s  a r ea  was f inanced  
by t h e  Colorado Water Conservat ion Board. The c o n s u l t a n t s  were 
Woodward-Clyde-Sherard 8 Assoc ia tes .  Only one o b j e c t o r  appeared 
a t  t h e  hear ing  and,  when a s su red  t h a t  t h e  s u r f a c e  wate r  r i g h t s  
would be a s s iduous ly  p r o t e c t e d ,  o f f e r e d  no f u r t h e r  o b j e c t i o n s .  

Because of  t h e  p r e s s u r e  of  summer work, l i t t l e  a c t i v i t y  
was taken  i n  t h e  format ion  of  ground wa te r  management d i s t r i c t s ,  
a s  t h i s  i s  t o  be under taken by l o c a l  i n t e r e s t s .  Seve ra l  hea r ings  
by t h e  commission and i t s  des igna t ed  hear ing  o f f i c e r  were he ld  on 
o b j e c t i o n s  t o  s p e c i f i c  wells by o t h e r  owners who f e l t  t h a t  t h e i r  
p r i o r  ves t ed  r i g h t s  might be endangered. However, p e t i t i o n s  were 
rece ived  by t h e  Ground Water Commission f o r  t h e  format ion  of t h e  
ground wa te r  management d i s t r i c t  i n  an  a r e a  n o r t h  of Wray, Colo-
rado,  l y i n g  wholly w i t h i n  Yuma County t o  be known a s  t h e  Sand 
H i l l s  Ground Water Management D i s t r i c t .  A hea r ing  on t h e s e  p e t i -  
t i o n s  was he ld  i n  Wray, Colorado on September 9 ,  1966, and a  
r e p o r t  made t o  t h e  commission on October 6-7, 1966. A t  t h i s  
Ground Water Commission meeting,  t h e  r e p o r t  of t h e  hear ing  o f f i c e r  
was approved and an e l e c t i o n  was ordered  t o  be he ld  on November 22, 
1966, t o  determine i f  t h e  Sand H i l l s  Ground Water Management 
D i s t r i c t  should be organized.  I f  t h e  e l e c t i o n  i s  f a v o r a b l e ,  t h e  
commission w i l l  i s s u e  t h e  o f f i c i a l  o r d e r  immediately. 

A t  t h e  commission meeting on October 6-7, 1966, p e t i t i o n s  
were r ece ived  from an a r e a  around Bur l ing ton  i n  K i t  Carson County 
f o r  t h e  format ion  of t h e  P l a i n s  Ground Water Management D i s t r i c t .  
A hear ing  on t h e s e  p e t i t i o n s  w i l l  be he ld  i n  Bur l ing ton  on 
November 21, 1966 b e f o r e  t h e  hea r ing  o f f i c e r ,  whose recommendation 
w i l l  be made t o  t h e  Ground Water Commission a t  i t s  nex t  meeting,  
December 9 ,  1966. The commission has  been in fo rma l ly  n o t i f i e d  
t h a t  p e t i t i o n s  from t h e  Kiowa-Bijou Basin f o r  t h e  format ion  of a 
management d i s t r i c t  t h e r e  w i l l  be p resen ted  t o  t h e  commission on 
December 9, 1966. A hea r ing  d a t e  w i l l  be s e t  on t h e s e  p e t i t i o n s  
a s  provided f o r  by t h e  s t a t u t e .  

T h i s  c o n s t i t u t e s  t h e  t a n g i b l e  a c t i v i t i e s  of t h e  commission 
i n  t h e s e  18 months. However, it should be poin ted  o u t  t h a t  i n  
a d d i t i o n  t o  t h e  above, r e q u e s t s  have been r ece ived  from f o u r  o t h e r  
a r e a s  f o r  t h e  format ion  of ground wa te r  b a s i n s ,  and o t h e r  r e q u e s t s  
f o r  t h e  format ion  of ground wa te r  management d i s t r i c t s .  These 
a r e  shown on t h e  accompanying map ( ~ p p e n d i x  E ) .  Also included a s  
a c t i v e  p r o j e c t s  of t h e  commission a r e  t h e  s t u d i e s  of t h e  lower 
t i p  of t h e  High P l a i n s  Designated Ground Water Basin;  t h e  sou thern  



p a r t  of t h e  High P l a i n s  a r e a  c o n s i s t i n g  of a o r t i o n  of Baca,
Prowers and Las Animas Count ies ,  and t h e  Blac I: S q u i r r e l  a rea  e a s t  
of Colorado Springs.  The s tudy  of p o r t i o n s  of t h e  northern High 
P l a i n s  a rea  has been reviewed and i s  being rev ised .  The s tudy  i n  
t h e  Black S q u i r r e l  i s  being done by two members of t h e  j o i n t  
s t a f f  of t h e  Ground Water Sec t ion  of t h e  S t a t e  Engineer 's  Of f i ce  
and t h e  Ground Water Commission. The southern High P l a i n s  a rea  
i s  under c o n t r a c t  t o  R. W. Beck & Associa tes  and w i l l  be f i n i s h e d  
i n  February, 1967. These t h r e e  s t u d i e s  have been f inanced 
through t h e  coopera t ive  e f f o r t s  of t h e  Ground Water Commission 
and t h e  S t a t e  Engineer, t h e  Ground Water Commission having very 
l i t t l e  funds wi th  which t o  make t h e  necessary s tud ied .  

The U.S.G.S. has  con t r ibu ted  a  g r e a t  d e a l  of da t a  t o  t h e  
s t u d i e s  and a r e  inva luable  a s  a  f a c t  f i n d i n g  o rgan iza t ion ,  study- 
ing  i n  depth a s  they  do of a l l  phases of t h e  ground water  p i c tu re .  
T h e i r  s t u d i e s ,  however, a r e  of such a  na tu re ,  t ime wise,  t h a t  t o  
a c t i v a t e  any a rea  i s  imprac t icable  i f  t h e  commission depended 
s o l e l y  upon t h i s  agency. Other  da ta  a r e  a v a i l a b l e  a l s o  i n  t h e  
Ground Water Div is ion  of t h e  S t a t e  Engineer 's  Off ice ;  from C. S. U. 
and i t s  well-measuring program; U. S. Bureau of Reclamation; t h e  
Department of Agr i cu l tu re ,  and o t h e ~  s t a t e  and f e d e r a l  agencies  
f o r  t h e i r  d a t a .  Through t h e  c o r r e l a t i o n  of t h e s e  d a t a ,  our  s t a f f  
and those  of consu l t ing  f i rms  a r e  a b l e  t o  make reasonable  e s t ima tes  
of t h e  requirements of t h e  a rea  under s t u d i e s  a s  a r e  requi red  under 
t h e  terms of t h e  s t a t u t e  i n  148-18-5 which a r e  p r e r e q u i s i t e  t o  t h e  
des igna t ion  of t h e  ground water  basin .  

Other a r e a s  have reques ted  s t u d i e s  and requested designa- 
t i o n  a s  ground water  bas ins .  On some of t h e s e ,  money has  not  been 
a v a i l a b l e  t o  i n s t i g a t e  t h e  s t u d i e s .  In  o t h e r  a r e a s ,  data  a r e  not  
a v a i l a b l e  t h a t  may be r e a d i l y  assembled a s  a  b a s i s  f o r  t h e  estima- 
t i o n  requi red .  For t h e s e  reasons ,  t h e s e  a r e a s  a r e  s t i l l  prospec-
t i v e  i n  na ture .  

The S t a t e  Engineer a t  t h e  end of t h e  l a s t  f i s c a l  y e a r  was 
a b l e  t o  a c c e l e r a t e ,  s l i g h t l y ,  t h e  s tudy i n  t h e  San Luis Val ley,  
which s tudy i s  a c t i v e l y  underway under mutual coopera t ive  e f f o r t  
of t h e  U.S.G.S. and C.W.C.B. T h i s  s tudy  i s  est imated t o  t a k e  a  
minimum of f i v e  years .  I n t e r e s t s  i n  t h e  San Luis  Val ley have 
ind ica t ed  t h a t  t h i s  i s  t o o  long a t ime t o  a l low them t o  do much 
good i n  a  ground water  management f i e l d .  However, it being s o  
complex and such a  l a r g e  a r e a ,  what s h o r t e r  period f o r  e s t ima t ion  
only i s  hard t o  guess. 

If monies were a v a i l a b l e ,  da t a  could be assembled and 
s t u d i e s  i n s t i t u t e d  on t h e  Prospec t  Valley a r e a  and t h e  upper Big 
Sandy Creek. The Prospec t  Val ley s t u d i e s  a r e  recommended f irst  
because of t h e  information a v a i l a b l e  on it. The Big Sandy should 
be considered next  a s  it i s  a sma l l e r  a r e a ,  and probably could be 
s tud ied  s i m i l a r l y  t o  t h e  Black S q u i r r e l  s tudy.  A t t en t ion  should 
a l s o  be drawn t o  development i n  t h e  Crow Creek, Boxelder Creek 
(south  of t h e  P l a t t e  ~ i v e r )  and t h e  Badger-Beaver Creeks a r e a .  
These a r e  p o t e n t i a l  a r e a s  t h a t  ground water  management d i s t r i c t s  



might be formed. It i s  f u r t h e r  be l ieved  t h a t  a s  f u t u r e  ground 
water  development t a k e s  p l ace ,  both on t h e  e a s t  and west s lopes
of t h e  s t a t e ,  a d d i t i o n a l  a r e a s  w i l l  be found i n  which l o c a l  
governmental c o n t r o l  should be r e a l i z e d .  

I do not  wish t o  conclude without  f u r t h e r  cons ide ra t ion  of 
a d d i t i o n a l  implementation of t h e  ground water  s t u d i e s  and pub- 

. 
l i c l y  acknowledging t h e  g r e a t  s ense  of pub l i c  s e r v i c e  and consid- 
e r a b l e  personal  expendi ture  of time and money by t h e  members of 
t h e  Ground Water Commission. A more dedica ted  group of men would 
be hard t o  f i n d ,  and t h e i r  a t t e n t i o n  t o  t h e  needs of t h e i r  posi-  
t i o n  some times f a r  exceeds o rd ina ry  c a l l  t o  duty. 

George W. Colburn 
Ground Water Div is ion  
S t a t e  Engineerf  s Off i c e  



APPENDIX C 


COLORADO GROUND WATER COMMISSION 


November 4 ,  1965 - Hearing on Kiowa-Bi jou Designated Ground 
Water Basin a t  Fort  Morgan - REA - 10 A.M. 

November 5, 1965 - Commission Meeting - same place 

December 2, 1965 - Continuation of November 4 Hearing on Kiowa- 
Bijou Deaigna.ted Ground Water Basin a t  
For t  Morgan - REA - 10 A.M. 

February 4, 1966 - Area Advisory Committee Meeting with Com- 
mission members Wray, Colorado 

February 11, 1966 - Ground Water Commission Meeting - Denver -
10 A .Me Kiowa-Biiou Desiqnated Ground 
Water Basin was es tab l i shed .  

Apr i l  14-15, 1966 - Hearing on High P l a in s  Designated Ground 
Water Basin a t  Wray - City  Auditorium -
10 A.M. 

May 13, 1966 - Ground Water Commission Meeting - Wray -
City  Auditorium - 9 A.M. Hiqh P l a in s  
Desiqnated Ground Water Basin was estab-
l i s h e d .  

June 3, 1966 - Ground Water Commission Meetin - Monte 
Vis ta  - Movie Manor Motel - TO A.M. 

June 19, 1966 - Hearing on app l i c a t i ons  - Wiggins - Com-
munity Hall  - Applicat ions re jec ted .  

J u l y  8, 1966 - Ground Water Commission Meeting - Denver 

Ju ly  25, 1966 - Hearing on app l i c a t i ons  - Akron - Norka 
Hotel - 9 A.M. 

August 17, 1966 - Hearing on app l i c a t i ons  - Strasburg -
American Legion Hall  - ( ~ i o w a - ~ i j o u )  

September 2,  1966 - Hearing on app l i c a t i ons  - Strasburg  -
same 



September 9 ,  1966 -


September 29, 1966 -


October 6-7, 1966 -


Hearing on Sand Hills Management District -
Wray - 10 A.M.  

Hearing on appl icat ions  - Burlington -
Basement Court House - 9 A.M.  ( ~ i g h
p l a i n s )  

Ground Water Commission Meeting - Denver -
9 A.M. ( A l l  hearings and p r o t e s t s ) .  -Sand Hills Manaqement D i s t r i c t  A ~ ~ r o v e ~  
Elect ion of Off icers  11-22-66 
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